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SUMMARY : The Federal Maritime Commission proposes to add new

regulations establishing licensing and financial

responsibility requirements for ocean transportation

intermediaries in accordance with the Shipping Act of

1984, as modified by Public Law 105-258 (The Ocean 1
!

Shipping Reform Act of 1998) and 5 424 of Public Law 105-

383 (The Coast Guard Authorization Act of 1998).

DATES: Submit comments on or before [Insert date thirty (30)

davs after date of oublication  in the FEDERAL REGISTER].

ADDRESSES: Address all comments concerning this proposed rule to:

Joseph C. Polking
Federal Maritime Commission
800 North Capitol St., N.W. Room 1046
Washington, D.C. 20573-0001

FOR FURTHER IlWORMATION CONTACT:

Bryant L. VanBrakle, Director
Bureau of Tariffs, Certification and Licensing
Federal Maritime Commission
800 North Capitol Street, N.W.
Washington,  D.C. 20573-0001
(202) 523-5796
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Thomas Panebianco, General Counsel
Federal Maritime Commission
800 North Capitol St., N.W.
Washington,  D.C. 20573-0001
(202) 523-5740

SUPPLEMENTARY  XNFORMATION:

The Ocean Shipping Reform Act of 1998 ("OSRA"), Public Law

105-258, 112 Stat. 1902, amends the

Act"), 46 U.S.C. app. 5 1701 et seq.,

to ocean freight forwarders and

Shipping Act of 1984 ("1984

in several respects relating

non-vessel-operating common

carriers ("NVOCCs"). The Federal Maritime Commission ("FMC" or

"Commission")  proposes new regulations, at 46 CFR part 515, to

implement changes effectuated by OSRA. In addition, the proposal

seeks to remove existing parts 510 and 583. Finally, under the

Commission's restructuring of its rules, the new part 515 will be

included in subchapter B of chapter IV, 46 CFR.

LICENSIHG REOULREMENTS

OSRA applies the requirements of section 19 of the 1984 Act to

all "ocean transportation intermediaries" ("OTIS") in the United

States. An OTI means an ocean freight forwarder or an NVOCC as

those terms are defined by the 1984 Act. OSRA requires that all

OTIS in the United States be licensed by the Commission.

Proposed § 515.3 seeks to license those OTIS who are

performing in the United States the services, or holding out to

perform the services, associated with the transportation of cargo

to or from the United States. The Commission has ruled that a
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freight forwarder must perform "traditional value added services"

as defined in §§ 515.2(i) and (n)(l) to be considered a freight

forwarder. a In Re: The Imoact of Modern Technoloav on the

Customs and Practices of the Freiaht Forwardina Industrv - Petition

for Rulemakina: Order Denvina Petition for Rulemakina or

Declaratorv Order, 28 S.R.R. 418, 425 (1998). In addition, in

determining whether a person is acting as a common carrier, and

thus as an NVOCC, as defined by section 3(6) of the 1984 Act, the

Commission has consistently held that no single factor determines

a common carrier's status, but an essential characteristic to be

evaluated is "whether he holds himself out to carry goods from

whomever offered to the extent of his ability to carry."

Activities, Filing Practices and Carrier Status of Containerships,

Inc., 9 F.M.C. 56, 62 (1965).

The legislative history of OSRA directs the Commission to

determine "when foreign-based entities conducting business in the

United States are to be considered persons in the United States"

for purposes of the licensing requirements of section 19 of the

1984 Act. S. Rep. No. 105-61, 105th Cong., 1st Sess., at 31

(1997)("Report"). Moreover, the Commission is directed to consider

that certain foreign-based OTIS would not be licensed when

establishing financial responsibility requirements for OTIS. Id.

Thus, the language clearly contemplates that certain foreign-based

OTIS engaged in the transportation of cargo to or from the United
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States would not be licensed but would instead be required to

establish a higher amount of financial responsibility than those

OTIS who are "in the United States" for purposes of the 1984 Act.

One approach which the Commission considered and rejected

would have provided: "For purposes of this part, a person is

considered to be 'in the United States' if such person is

incorporated in the United States or maintains a physical presence

in the United States through another person, including a

subsidiary, affiliate, agent or office whether such subsidiary,

affiliate, agent or office is incorporated or unincorporated.

Indicia of physical presence in the United States include, but are

not limited to, whether the person holds a taxpayer identification

number, or a state or local business license, or maintains a

mailing address in the United States. For purposes of this part,

the term 'agent' does not include an agent for service of process

designated in accordance with §515.24."

This definition would have required any foreign-based OTI

providing OTI services to or from the United States through an

agent who is physically present in the United States, regardless of

the amount of service that agent is providing to the foreign-based

OTI, to be licensed. Under this option, the Commission  believes it

would have been imposing licensing requirements to a greater degree

than envisioned by OSRA (although the foreign-based  OTIS who would

have been licensed by the Commission under this definition would
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not have been required to obtain financial responsibility in the

higher amount required under § 515.21(a)(4)). Because this

approach would have given minimal significance to the "in the

United States" limitation, it is not being proposed as a feasible

option.

Rather, the proposed rule offers for comment two alternative

definitions of "in the United States" for purposes of the licensing

requirements  of this part. The Commission recognizes that the first

proposed definition is relatively broad, and the second relatively

narrow. The Commission specifically requests comment on these

proposed definitions, suggestions for modifications, or additional

approaches which commenters may wish to offer.

Proposed definition number one provides: "For purposes of this

part, a person is considered to be ‘in the United States' if such

person is resident in or incorporated  or established under the laws

of the United States. Only persons licensed under this part may

furnish or contract to furnish ocean transportation intermediary

services in the United States on behalf of an unlicensed ocean

transportation  intermediary."

This definition would require all unlicensed foreign-based

OTIS who use an agent in the United States to provide OTI services

to or from the United States to use only licensed OTIS as their

agents. Therefore, an agent used by the unlicensed foreign-based

OTI would have to be providing OTI services in its own right and
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obtain its own OTI license and financial responsibility. This

would not, however, be a substitute for the unlicensed foreign-

based OTI's financial responsibility. All unlicensed  foreign-based

OTIS would need to obtain financial responsibility as required

under proposed § 515.21(a) (4).

The Commission recognizes that currently, many unlicensed

foreign-based OTIS use agents in the United States who provide only

minimal service, such as processing bills of lading. Providing

this level of service alone may not rise to the level of operating

as an OTI. Therefore, under this option, these agents would need

to obtain an OTI license or would be precluded from providing such

services on behalf of foreign-based OTIS.

The second proposed definition of "in the United States"

provides: "For purposes of this part, a person is considered to be

‘in the United States' if such person is incorporated in, resident

in, or established under the laws of the United States, or

otherwise maintains a physical presence in the United States. Such

indicia of physical presence may include, but are not limited to,

whether the person holds a taxpayer identification  number, a state

or local business license, or maintains a mailing address in the

United States."

This second option would license only those entities who are

freight forwarders or NVOCCs under proposed § 515.2(n). It does

not contemplate licensing those entities in the United States who
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are acting solely as agents for unlicensed foreign-based OTIS who

provide OTI services to or from the United States. For example,

entities that simply process bills of lading for an unlicensed

foreign-based OTI would not be required to be licensed. In those

instances where an unlicensed foreign-based OTI uses the limited

services of such an agent, the unlicensed foreign-based OTI would

be required to furnish the financial responsibility under proposed

5 515.21(a)(4). Similarly, when a licensed OTI performs fewer

services than would qualify it as an OTI under § 515.2(n) for an

unlicensed foreign-based OTI, then the unlicensed foreign-based OTI

would furnish the financial responsibility  required under proposed

5 515.21(a)(4).

In order to better assess the impact of the proposed,

definition, the Commission  is particularly interested in receiving

comment regarding entities who are operating as agents in the

United States and the range of services they provide, specifically

whether they are performing minimal services, such as processing

bills of lading, or whether they are engaged in a full spectrum of

OTI services, such as booking vessel space, preparing

documentation, and soliciting cargo.

The Commission is required to issue a license to any person

that it determines is qualified by experience and character to act

as an OTI, including all entities in the United States formerly

known as NVOCCs. The licensing requirements in 46 CFR part 510



- a -

mandate that freight forwarders possess a minimum three years of

experience in freight forwarder duties in the United States, plus

the necessary character to render freight forwarder services.

NVOCCs are currently not required to be licensed. The proposed

rule applies those licensing requirements from part 510 to proposed

part 515. As a result, all OTIS must possess three years of

experience providing OTI duties to be eligible for a license. To

effectuate this change, the Commission offers the following

guidance: all freight forwarders who have a valid license and proof

of financial responsibility in effect on May 1, 1999, will continue

to be licensed while the Commission issues those freight forwarders

new licenses as OTIS, provided that they increase their financial

responsibility  as required by proposed subpart C by May 1, 1999.

NVOCCs must submit an application for a license and provide

proof of their increased financial responsibility as required by

proposed subpart C by April 30, 1999. Provided that such

applicants have a valid tariff and proof of financial

responsibility  in effect on May 1, 1999, these NVOCCs will be

provisionally licensed while the Commission reviews their

applications to determine if they meet the character and experience

requirements.

Because the new rules require that all OTIS possess three

years of experience  in order to qualify for a license, and because

some existing NVOCCs may have less than the requisite three years,
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the Commission has determined that any NVOCC with a tariff and

evidence of its financial responsibility in effect as of the date

of publication  of the proposed part 515 in the Federal Reaister

will be permitted to continue operating as an NVOCC without the

necessary experience. However, a person operating under this

arrangement may not act as a qualifying individual for another

ocean transportation intermediary  until he or she has obtained the

necessary three years of experience in ocean transportation

intermediary services in the United States.

EXEMPTION FROM LICENSING REOUIFtEMENT

The Commission is proposing to exempt from its licensing

requirements any person which exclusively  transports used household

goods and personal effects for the account of the Department of

Defense ("DOD") or under the International Household Goods Program

administered by the General Services Administration ("GSA"). These

persons are currently exempt from the Commission's  NVOCC financial

responsibility  requirements of 46 CFR part 583 and that exemption

is being carried over into the proposed subpart C of part 515.

These carriers are exempt from the Commission's tariff and

financial responsibility  requirements because they are subject to

GSA requirements that they post a bond and file their rates with

GSA. In addition, DOD requires that participants in its Personal

Property Program be licensed by that agency. These same reasons

would appear to permit the Commission to exempt these entities from

i
5 r f
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the licensing requirements of proposed part 515.

FINANCIAL RESPQNSIBILITY  REOUIREMENTS

All OTIS

0 responsibility

United States.

arising under

will be required to establish their financial

before performing any intermediary services in the

Proposed subpart C of part 515 addresses issues

this section. First, the bond, surety or other

insurance obtained pursuant to this requirement shall be available

to pay for damages suffered by ocean common carriers, shippers, and

others, arising from the transportation-related  activities of the

covered OTI. Report at 31. As instructed by the Report, the

Commission has defined transportation-related activities at

proposed § 515.2(v) to include all of the freight forwarding

activities enumerated in proposed § 515.2(i), as well as other

specified activities. The Report specifically indicates that the

bonds, or other instruments of financial responsibility, are

intended to cover liabilities related to service contract

obligations, as well as damages resulting from loss or conversion

of cargo, from the negligence or complicity  of the insured entity,

or from nonperformance of services. Report at 31. The

Commission's definition of transportation-related activities is not

meant to be inclusive, but rather to indicate the broad spectrum of

activities  which OTIS may engage in, and which shall be covered by

the OTIS' instruments  of financial responsibility. To the extent,

however, that someone who operates as an OTI also provides non-OTI
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services, those services would not be covered by the bond, surety

or other insurance. This position is consistent with the

Commission's determination in Docket No. 91-1, Bondina of Non-

vessel-operatina  Common Carriers, 25 S.R.R. 1679, 1685 (1991),

modified on other arounds, 26 S.R.R. 137 (1992), wherein the

Commission stated:

As Congress has indicated, the bond is intended to \\***
be available to pay any judgment for damages arising out
of an NVOCC's activities as an ocean common carrier
providing ocean transportation services." (citation
omitted). To the extent that someone who operates as an
NVOCC also provides non-NVOCC services, those services
would not be covered by the bond.

25 S.R.R. at 1685.

The Commission also establishes new procedures, at proposed §

515.23, for pursuing claims against OTIS. Any party may seek an

order for reparation at the Commission pursuant to sections 11 or

14 of the 1984 Act. Alternatively, where a claimant seeks relief

in an appropriate court, the claimant shall attempt to resolve its

claim with the financial responsibility provider prior to seeking

payment on any judgment it has or will obtain. The Commission

believes that it does not have the authority to limit or prevent a

claimant from seeking judicial access prior to pursuing a

settlement with the financial responsibility  provider, particularly

where such restrictions could prevent claimants from filing their

actions within a statute of limitations. However, in light of the

Report language directing the Commission to establish an
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alternative process for resolving claims against the OTI's

instrument of financial responsibility, the Commission believes

that it may require the claimant to seek a settlement prior to

enforcing any judgment it has or will obtain. Therefore, the rules

provide that upon notification of the complaint, the financial

responsibility provider and claimant can settle the claim with the

OTI's consent, or, if the OTI fails to respond to the notice of the

claim within 45 days, the financial responsibility provider and

claimant can settle the claim on their own. If, however, the

parties fail to reach agreement within 90 days, then the bond,

surety or other insurance shall be available to pay any judgment

for damages to the extent they arise from the transportation-

related activities of the OTI.

Proposed 5 515.23 provides that ordinarily, the financial

responsibility  provider shall pay the judgment within 10 days;

within that time, the financial responsibility  provider may inquire

into the subject matter of the judgment to ensure that it is for

damages covered by the instrument  of financial responsibility  --

i.e. that it arises from transportation-related activities. Report

at 31. However, the Commission is aware that there may be

instances where the financial responsibility provider has a

legitimate  challenge to a judgment. For example, in the event that

a claimant obtains a default judgment as a result of invalid

service of process, or some other procedural  defect, the financial
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responsibility  provider may seek to vacate the judgment. To that

limited extent, the Commission recognizes  that the financial

responsibility provider may have a genuine basis for inquiring into

the validity of the judgment as well.

In proposed § 515.21, the Commission proposes to establish a

range of financial responsibility requirements commensurate with

the scope of the activities conducted by the different OTIS and the

past fitness of OTIS in the performance of intermediary services.

Report at 31-32. Thus, OTIS operating as freight forwarders in the

United States will be required to establish financial

responsibility  in the amount of $50,000; OTIS operating as NVOCCs

in the United States in the amount of $75,000; and OTIS operating

as both freight forwarders and NVOCCs in the United States will be

required to establish financial responsibility in the amount of

$100,000. Unlicensed foreign-based entities that provide OTI

services for transportation to or from the United States but are

not operating "in the United States" as defined in proposed § 515.3

will be required to establish financial responsibility in the

amount of $150,000. Groups or associations of OTIS will be able to

provide financial responsibility for their members with the maximum

aggregate amount of $3,000,000.

Proposed s 515.21 seeks to increase the amount of financial

responsibility  required to be provided by OTIS to more accurately

reflect the diversity of activities engaged in by OTIS. The
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current NVOCC financial responsibility amount of $50,000 was

established by the Non-Vessel-Operating  Common Carrier Amendments

of 1990, Public Law 101-595. At that time, House Merchant Marine

and Fisheries Chairman Walter B. Jones commented that the $50,000

was a minimum amount, which the Commission would "have the

continuing flexibility to adjust . . . as changing circumstances

warrant." 136 Cong. Rec. E2210-2211 (June 28, 1990). Thus far,

the Commission has not increased the amount of financial

responsibility  required by an NVOCC, but current circumstances

warrant the increased amounts proposed here. The FMC has faced an

increasing number of NVOCCs who have gone bankrupt or changed

company names to avoid their responsibilities arising from

transportation-related activities, thereby augmenting the

importance of an adequate bond, surety or other insurance.

Increasingly, injured shippers have not been made whole when

seeking reparation from the instrument of financial responsibility.

We note as well the diverse activities  engaged in by OTIS due to

the innovations and technological advances made by the shipping

industry. The increased amounts proposed here will better protect

the shipping public.

In addition, the Report directs the FMC to consider, when

establishing the amount of financial responsibility necessary for

foreign-based OTIS, that such OTIS are not "in the United States"

as defined by proposed § 515.3, and, therefore, are not subject to
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the Commission's licensing requirements, but nonetheless provide

ocean transportation intermediary  services for transportation to or

from the United States. Report at 31. Accordingly, the Commission

has established different levels of financial responsibility

requirements, increasing the amount of financial responsibility

required by foreign entities, based on the high volume of judgments

obtained against foreign-based NVOCCs and the extent of financial

injuries to shippers that have resulted.

Proposed § 515.27 amends the means by which a common carrier

can obtain proof of an NVOCC's compliance with the tariff and

financial responsibility requirements of the 1984 Act. Currently,

part 583 provides that a common carrier can consult a list provided

by the Commission of bonded and tariffed NVOCCs. Because tariffs

will no longer be filed with the Commission, the proposal provides

that carriers may review a copy of the NVOCC's tariff published in

accordance with part 520 of this chapter, either through the

NVOCC's website or by other means established by the NVOCC.

Carriers also will be able to contact the Commission  to verify that

an NVOCC has filed evidence of its financial responsibility.

Additionally, the Commission proposes in § 515.27(d) that it will

publish at its website a list of the locations of all carrier and

conference tariffs, as well as a list of all OTIS who have _

furnished the Commission with evidence of their financial

responsibility. The Commission seeks comments on this proposal.
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Carriers may adopt other appropriate procedures for purposes of

this section, so long as such procedures are set forth in the

carrier's tariff.

DUTIES AND ~SBONSIBILITIES  OF OTIS

OSRA requires all NVOCCs to be licensed as OTIS under section

19 of the 1984 Act, and thus, as licensees, NVOCCs are subjected to

the same responsibilities  as ocean freight forwarders. Proposed-§

515.31 incorporates many of the duties of freight forwarders from

46 CFR § 510.21 and 46 CFR § 510.22 and applies them to all

licensees. Those duties include a freight forwarder's

responsibility to its principal, as defined in proposed 5 515.2(p);

an NVOCC's responsibility to its shipper, as defined in proposed §

515.2(s); and a licensed OTI's responsibility to the Commission

generally. In addition, the recordkeeping  requirements of licensed

freight forwarders under 46 CFR 5 510.24 would now be applicable  to

all licensees. This is reflected in proposed § 515.32.

Proposed subpart E incorporates most of the regulations of 46

CFR §§ 510.22 and 510.23 relating to the fees and compensation paid

in exchange for freight forwarding services, and adds two sections

regarding in-plant arrangements and electronic data interchange.

Proposed 5 515.41(e) provides for the placement of a licensed

freight forwarder's employee(s)  on the premises of its principal as

part of a package of freight forwarding services rendered to that

principal. However, in order to prevent such an arrangement from
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being an artifice for an unlawful payment to the principal, it is

required that the forwarder and principal document their in-plant

arrangement by executing a special contract (not filed with the

Commission) under proposed 5 515.32(d). (Under current regulations

at 46 CFR 5 510.24(d), a licensee is required to maintain a true

and complete copy, or if oral, a true and complete memorandum, of

every special arrangement or contract with a principal, or

modification or cancellation  thereof, to which it may be a party).

The special contract shall identify all the details of the

arrangement, including the freight forwarding services to be

performed by the employee(s). This section is not intended to

reach incidental visits to the principal's premises by a forwarder

employee or meetings between forwarders and principals, but rather

seeks to reach the forwarder employee placed on the principal's

premises to perform freight forwarding services on a recurring or

continuing basis or for a fixed period of time.

Further, proposed § 515.42(e) provides that a licensed freight

forwarder may operate an electronic data interchange computer-based

system in its forwarding business. In order to collect carrier

compensation, however, the forwarder must also perform the

traditional value-added services of booking, securing, or

confirming space for cargo and preparing and processing shipping

documents, and certify the performance of those services to the

carrier.
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The reporting, recordkeeping and disclosure requirements

contained in this proposed rule have been submitted to the Office

of Management and Budget (OMB). Public burden for this collection

of information is estimated at 5,164 man-hours for 4,600 OTIS.

This estimate includes, as applicable, the time needed to review

instructions, develop, acquire, install, and utilize technology and

systems for the purposes of collecting, validating, and verifying

information, processing and maintaining information, and disclosing

and providing information; adjust the existing ways to comply with

any previously applicable instructions and requirements; train

personnel to respond to a collection of information, search

existing data sources, gather and maintain the data needed, and

complete and review the collection of information; and transmit or

otherwise disclose the information.

Send comments regarding the burden estimates to the Office of

Information and Regulatory Affairs, Office of Management and

Budget, Attention Desk Officer for the Federal Maritime Commission,

New Executive Office Building, 725 17t" Street, N.W., Washington,

D.C. 20503 within 30 days of publication in the Federal Reaister.

The FMC would also like to solicit comments to: (a) evaluate

whether the proposed collection of information is necessary for the

proper performance of the functions of the agency, including

whether the information will have practical utility; (b) evaluate

the accuracy of the Commission's  burden estimates for the proposed
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collection of information; (c) enhance the quality, utility, and

clarity of the information to be collected; and (d) minimize the

burden of the collection of information on respondents, including

through the use of automated collection techniques or other forms

of information technology. Comments submitted in response to this

proposed rulemaking  will be summarized and/or included in the final

rule and will become a matter of public record.

INITIAL REGDWRY FLEXIBILITY ANALYSIS

Whv the Commission is considerinq the new rule

The Commission proposes to add new regulations establishing

licensing and financial responsibility requirements for OTIS in

accordance with the 1984 Act, as modified by OSRA and part 424 of

Public Law 105-383 (The Coast Guard Authorization Act of 1998).

Obiectives and leaal basis for the new rule

OSRA amends the 1984 Act in several respects relating to ocean

freight forwarders and NVOCCs. The Commission proposes new

regulations, at 46 CFR part 515, to implement changes effectuated

by OSRA.

OSRA requires that all OTIS in the United States be licensed

by the Commission. Further, all OTIS will be required to establish

their financial responsibility before performing any intermediary

services in the United States. The bond, surety or other insurance

obtained pursuant to this requirement shall be available to pay for

damages suffered by ocean common carriers, shippers, and others,
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arising from the transportation-related  activities of the covered

OTIS. Report at 31.

The Report specifically indicates that the bonds, or other

instruments of financial responsibility, are intended to cover

liabilities related to service contract obligations, as well as

damages resulting from loss or conversion of cargo, from the

negligence or complicity of the insured entity, or from

nonperformance  of services. The new rule proposes to establish a

range of financial responsibility requirements commensurate with

the scope of the activities conducted by the different OTIS and the

past fitness of OTIS in the performance of intermediary duties.

Description of and estimate of the number of small entities to
which the new rule will aDolv

To determine whether a business should be considered a small

entity, the Small Business Administration ("SBA") has established

statutory definitions of small businesses (13 CFR part 121, Fed.

Reg. January 31, 1996). Businesses classified in the Standard

Industrial Classification code 4731, including ocean freight

forwarders and NVOCCs, are evaluated by the their annual receipts

(gross annual revenues). Ocean freight forwarders and NVOCCs

with less than $18.5 million in annual receipts are considered

small businesses by SBA. The Commission does not have OTI revenue

data readily available,  but in general, is aware that a handful of

OTIS handle the bulk of the intermediary  cargo in the U.S. trades,

while most OTIS are small operators. Without specific OTI revenue
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data, however, the Commission assumes that most if not all OTIS

have revenues of less than $18.5 million, and are considered to be

small businesses.

Proiected reoortina. record keepinu and other compliance
reauirements oE the new rule

J
It is estimated that the new rule will impose, in varying

degrees, a reporting burden on the entire OTI universe. The burden

is calculated on the estimated amount of cost and time necessary to

comply with various requirements of 46 CFR 510. Calculated below

are the estimated costs resulting from the new rule.

Cost to the uovernment

The additional burden to the government,

as a result of the new rule is expected

Commission does not anticipate hiring any

i.e., the Commission,

to be minimal. The

additional staff to

administer changes occurring from the new rule, but is expected to

handle the anticipated additional workload with existing Commission

staff.

Cost of filina time

The new rule proposes changing the Commission's rules by

requiring U.S.-based NVOCCs and ocean freight forwarders also

operating as NVOCCs to be licensed with the FMC. It also requires

foreign-based NVOCCs to establish financial responsibility. It

could also involve the licensing of agents of foreign-based  NVOCCs.

Ocean freight forwarders operating solely as ocean freight

forwarders in the U.S. export trade are already required to be
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licensed with the Commission under the current rules, and would

therefore be unaffected by this change.

Based on a survey conducted by the Commission, it is estimated

that the average hourly labor cost to file evidence of financial

responsibility  or complete a new license application is $41.

Further, it is estimated to currently take individual ocean freight

forwarders 3.5 hours to file evidence of financial responsibility

and complete a new license application  at an average labor cost to

the respondent of $144. This cost takes into account time to

gather information and complete the application form, as well as

time to comply with the requirements of the rules. Since the

licensing application form and financial responsibility  procedures

will remain substantively unchanged under the new rule, it is

estimated that the additional labor cost of the new rule to each

U.S.-based NVOCC will be $144 in the first year.

Based on the Commission's survey, it is estimated that it

would take each foreign-based  NVOCC 1.5 hours of staff time to file

evidence of financial responsibility at an average labor cost to

the respondent of $62 in the first year. Each ocean freight

forwarder also operating as an NVOCC would require 0.5 hours per

year to amend their applications and their financial responsibility

at an average labor cost to the respondent  of $21 in the first

year.

The total additional labor cost of the new rule is expected to
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reach almost $255,000 in the first year. In subsequent years,

since all operating NVOCCs and ocean freight forwarders also

operating as NVOCCs will have financial responsibility and/or be

licensed, the total labor cost for filing time is expected to

decrease substantially.

Cost of licensinu fee

The Commission's current user fees for processing a new

application is $778, and $362 for an amendment. The new rule

changes the current requirements by requiring U.S.-based NVOCCs to

file a new application  to become licensed. Further, ocean freight

forwarders also operating as NVOCCs will be required to amend their

licenses. However, since licensing fees do not change under the

new rule, ocean freight forwarders in the U.S. export trade that

are already required to be licensed with the Commission will not be

affected in this regard. Further, foreign-based NVOCCs are not

required to be licensed under the new rule. U.S.-based agents of

foreign-based NVOCCs might be required to be licensed. Since it is

presumed that most would already be licensed, the impact is

expected to be de minimis. The total additional licensing cost to

OTIS to comply with the new rule is estimated to be $1.3 million.

Cost of increasinu the financial resDonsibilitv reuuirement

The new rule proposes raising the financial responsibility

requirement  for: ocean freight forwarders operating solely as ocean

freight forwarders in the U.S. export trade from $30,000 to
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$50,000, with $10,000 in additional coverage for each i

-unincorporated branch office; U.S.-based NVOCCs will be required to

increase their financial responsibility from $50,000 to $75,000

0 with $10,000 in additional coverage for each unincorporated branch

office that is not already covered under an ocean freight

forwarder's  financial responsibility; and foreign-based  NVOCCs will

be required to increase their financial responsibility from $50,000

to $150,000. Entities that operate as both ocean freight

forwarders and NVOCCs are presently required to have separate

financial responsibility, financial responsibility  in the amount of

$30,000 covering their freight forwarding activity and financial

responsibility  in the amount of $50,000 covering their NVOCC

activity. The new rule will increase their financial

responsibility  coverage from two totaling $80,000 to one totaling

$100,000. The new rule would further require ocean freight

forwarders also operating as NVOCCs to have $10,000 in additional

coverage for each unincorporated branch office that is not already

covered under an ocean freight forwarder's financial

responsibility.

The new rule also proposes broadening the option for group

financial responsibility to include ocean freight forwarders as

0
well as NVOCCs, while raising the group financial responsibility

requirement from $1 million to $3 million. There are currently

three group proofs of financial responsibility on file with the
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Commission with a total of 166 NVOCC members. By posting group

financial responsibility, it is believed that participants  save on

premium payments by receiving a group coverage rate. However, it

is difficult to project how many ocean freight forwarders would opt

for group financial responsibility as a result of the new rule.

Therefore, it is not feasible to forecast the potential cost

savings to the industry of modifying the group financial

responsibility provision in the new rule. Instead, the Commission

will assume that all OTIS will post financial responsibility at the

higher individual premium rate.

For individual financial responsibility coverage, the

Commission estimates that the premium for establishing financial

responsibility  ranges from $800 to $1,200 per year for $50,000 in

financial responsibility coverage. The Commission employed an

average premium cost of $1,000 per year for $50, 000 in bond

coverage to calculate the cost to OTIS of the proposed increases in

financial responsibility coverages. In addition, the proportion of

ocean freight forwarders to branch offices was applied to estimate

the number of NVOCC unincorporated branch offices.

The Commission estimates that the average cost to OTIS of

additional financial responsibility requirements is as follows:

ocean freight forwarders operating solely as ocean freight

forwarders in the U.S. export trade will pay $887,000 more ($578

per entity) per year for financial responsibility;  ocean freight
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forwarders also operating as NVOCCs will pay $297,000 more per year

($578 per entity); U.S.-based NVOCCs will pay $967,000 more per

year ($678 per entity); and foreign-based NVOCCs will pay

$1,252,000 more per year ($2,000 per entity). The total first year

cost of increased financial responsibility requirements for all

entities under the new rule totals $3.4 million.

In some cases, financial responsibility underwriters may

require individual OTIS to provide collateral in order to secure a

financial responsibility. Collateral accounts typically accrue

interest at a risk-free rate until they are claimed or remitted in

full to an OTI. However, when considering the industry as a whole,

funds that are set aside as collateral could be otherwise invested

in higher earning assets, such as in an OTI's business operations,

thereby effectively assessing a cost to OTIS. Calculating the

opportunity cost of increased collateral requires specific data on

individual OTI's financial and operating riskiness. However, the

Commission does not have that information available. In lieu of

such information, and in order to ensure that no substantial

economic impact is overlooked, the Commission solicits comments

concerning the effects of the cost of increased collateral and

premium requirements on OTIS.

Summarv of costs

In the first year of its implementation, the additional burden

of the new rule is expected to average $1,600 for each U.S.-based

d
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NVOCC, $2,062 for each foreign-based NVOCC, $961 for each ocean

freight forwarder also operating as an NVOCC, and $578 for each

ocean freight forwarder operating solely as an ocean freight

forwarder in the U.S. export trade. The total additional first

year cost as a result of the new rule is estimated to be almost $5

million.

The new rule seeks to increase the amount of financial

responsibility  required to be provided by OTIS to more accurately

reflect the diversity of activities engaged in by OTIS. The

current NVOCC financial responsibility amount of $50,000 was

established by the Non-Vessel-Operating  Common Carrier Amendments

of 1990, Public Law 101-195. At that time, House Merchant Marine

and Fisheries Chairman Walter B. Jones commented that the $50,000

was a minimum amount, which the Commission would "have the

continuing flexibility to adjust . . . as changing circumstances

warrant." 136 Cong. Rec. E2210-2211 (June 28, 1990). Thus far,

the Commission has not increased the amount of financial

responsibility  required by an NVOCC, but current circumstances

warrant the increased amounts proposed here. The Commission has

pursued several investigations  against NVOCCs in which the $50,000

liability amount has fallen short of the penalties assessed. The

Commission has faced an increasing number of NVOCCs who have gone

bankrupt or changed company names to avoid their responsibilities

arising from transportation-related activities, thereby augmenting
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the importance of an adequate bond, surety or other insurance.

Increasingly, injured shippers have not been made whole when

seeking reparation  from the instrument of financial responsibility.

The Commission notes as well the diverse activities engaged in by

OTIS due to the innovations and technological  advances made by the

shipping industry. The increased amounts proposed in the new rule

will better protect the shipping public.

In addition, the Report directs the FMC to consider that some

foreign-based OTIS are not "in the United States" as defined by

proposed 5 515.3, and, therefore are not subject to the

Commission's licensing requirements, but do provide ocean

transportation intermediary services for transportation  to or from

the United States, when establishing the amount of financial

responsibility necessary for such OTIS. Report at 31.

Accordingly, the Commission has established different levels of

financial responsibility requirements, increasing the amount of

financial responsibility required by foreign entities, based on the

high volume of judgments obtained against foreign-based  NVOCCs and

the extent of financial injuries to shippers that have resulted.

The Commission cannot certify that the new rule will not have

a significant economic impact on a substantial number of small

entities. However, based on the above discussion, the Commission

believes that the burden imposed on small  ocean freight forwarders

and NVOCCs as a result of the new rule is justified and necessary
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in light of the legislative benefit to effect these changes, and

because of the benefit to the shipping public and to carriers

gained by licensing and requiring financial responsibility of all

OTIS.

Relevant federal rules that mav duplicate, overlap, or conflict
with the new rule

The Commission is not aware of any other federal rules that

duplicate, overlap, or conflict with the new rule.

List of Subjects in 46 CFR part 515

Exports, Freight forwarders, Non-vessel-operating common

carriers, Ocean transportation intermediaries, Licensing

requirements, Financial responsibility requirements, Reports and

recordkeeping requirements.

Under the authority of Pub. L. 105-258 and as discussed in the

preamble, the Federal Maritime Commission proposes to remove 46 CFR

part 510 and 46 CFR part 583 and add part 515 to subchapter B,

chapter IV, of 46 CFR as set forth below:

1. Part 510 [Removed]

Remove Part 510

2. Part 583 [Removed]

Remove Part 583

3. Revise the heading of subchapter B to read "REGULATIONS

AFFECTING OCEAN SHIPPING IN FOREIGN COMMERCE."

4. Add Part 515 as follows:
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PART 515 -- LICENSING, FINANCIAL RESPONSIBILITY REQUIREMENTS,
AND GENERAL DUTIES FOR OCEAN TRANSPORTATION INTERMEDIARIES

Subpart A -- General

Sec.
515.1 Scope.
515.2 Definitions.
515.3 License; when required.
515.4 License; when not required.
515.5 Forms and fees.

Subpart B -- Eligibility and
Procedure for Licensing

515.11 Basic requirements for licensing; eligibility.
515.12 Application for license.
515.13 Investigation of applicants.
515.14 Issuance and use of license.
515.15 Denial of license.
515.16 Revocation or suspension of license.
515.17 Application after revocation or denial.
515.18 Changes in organization.

Subpart C -- Financial Responsibility Requirements;
Claims Against Ocean Transportation Intermediaries

515.21 Financial responsibility requirements.
515.22 Proof of financial responsibility.
515.23 Claims against an ocean transportation intermediary.
515.24 Agent for service of process.
515.25 Filing of proof of financial responsibility.
515.26 Termination of financial responsibility.
515.27 Proof of compliance.

Appendix A to Part 515 -Ocean Transportation Intermediary (OTI)
Bond Form [Form 481

Appendix B to Part 515 -- Ocean Transportation Intermediary
Insurance Form [Form 671

Appendix C to Part 515 --Ocean Transportation Intermediary
Guaranty Form [Form 681

Appendix D to Part 515 -- Ocean Transportation Intermediary
Group Bond Form [FMC-691

Subpart D -- Duties and
Responsibilities of Ocean

Transportation Intermediaries;
Reports to Commission

OTI)

OTI)

OTI)

i
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515.31 General duties.
515.32 Records required to be kept.
515.33 Regulated Persons Index.

Subpart E -- Freight Forwarding
Fees and Compensation

515.41 Forwarder and principal; fees.
515.42 Forwarder and carrier; compensation.

Authority: 5 U.S.C. 553; 31 U.S.C. 9701; 46 U.S.C. app. 1702, I$
1707, 1709, 1710, 1712, 1714, 1716, and 1718, as amended by Pub. L.
105-258, 112 Stat. 1902, and Pub. L. 105-383, 112 Stat. 3411; 21
U.S.C. 862.

/
Subpart A -- General

s 515.1 Scope .

(4 This part sets forth regulations providing for the F

licensing as ocean transportation intermediaries of persons who

wish to carry on the business of providing intermediary services,

including the grounds and procedures for revocation and suspension

of licenses. This part also prescribes the financial

responsibility requirements  and the duties and responsibilities of

ocean transportation  intermediaries, and regulations concerning

practices of ocean transportation intermediaries with respect to

common carriers.

(b) Information obtained under this part is used to determine

the qualifications of ocean transportation  intermediaries  and their

compliance with shipping statutes and regulations. Failure to

follow the provisions of this part may result in denial, revocation

or suspension of an ocean transportation intermediary license.

Persons operating without the proper license may be subject to
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civil penalties not to exceed $5,500 for each such violation unless

the violation is willfully and knowingly committed, in which case

the amount of the civil penalty may not exceed $27,500 for each

violation; for other violations of the provisions of this part, the

civil penalties range from $5,500 to $27,500 for each violation (46

U.S.C. am. 1712). Each day of a continuing violation shall

constitute a separate violation.

5 515.2 Definitions.

The terms used in this part are defined as follows:

(a) u means the Shipping Act of 1984, as amended by the

Ocean Shipping Reform Act of 1998 and the Coast Guard Authorization

Act of 1998.

(b) Beneficial interest includes a lien or interest in or

right to use, enjoy, profit, benefit, or receive any advantage,

either proprietary or financial, from the whole or any part of a

shipment of cargo where such interest arises from the financing of

the shipment or by operation of law, or by agreement, express or

implied. The term "beneficial interest" shall not include any

obligation in favor of an ocean transportation  intermediary arising

solely by reason of the advance of out-of-pocket  expenses incurred

in dispatching a shipment.

(c) Branch office means any office in the United States

established by or maintained by or under the control of a licensee

for the purpose of rendering intermediary  services, which office is



- 33 -

located at an address different from that of the licensee's

designated  home office. This term does not include a separately

incorporated entity.

(d) Brokerage refers to payment by a common carrier to an

ocean freight broker for the performance of services as specified

in paragraph (m) of this section.

k) Commission means the Federal Maritime Commission.

(f) Common carrier means any person holding itself out to the

general public to provide transportation  by water of passengers or

cargo between the United States and a foreign country for

compensation that:

(1) Assumes responsibility for the transportation from the

port or point of receipt to the port or point of destination,  and

(2) Utilizes, for all or part of that transportation, a

vessel operating on the high seas or the Great Lakes between a port

in the United States and a port in a foreign country, except that

the term does not include a common carrier engaged in ocean

transportation by ferry boat, ocean tramp, chemical parcel tanker,

or by a vessel when primarily engaged in the carriage of perishable

agricultural commodities

(i) if the common carrier and the owner of those commodities

are wholly-owned, directly or indirectly, by a person primarily

engaged in the marketing and distribution  of those commodities, and

(ii) only with respect to those commodities.
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(g) Comoensatioq  means payment by a common carrier to a

freight forwarder for the performance of services as specified in

§515.42(c).

(h) Freight forwarding fee means charges billed by a freight

forwarder to a shipper, consignee, seller, purchaser, or any agent

thereof, for the performance of freight forwarding services.

(i) Freight forwarding services refers to the dispatching of

shipments on behalf of others, in order to facilitate shipment by

a common carrier, which may include, but are not limited to, the

following:

(1)

(2)

(3)

(4)

(5)

(6)

Ordering cargo to port;

Preparing and/or processing export declarations;

Booking, arranging for or confirming cargo space;

Preparing or processing delivery orders or dock receipts;

Preparing and/or processing ocean bills of lading;

Preparing or processing consular documents or arranging

for their certification;

(7) Arranging for warehouse storage;

(8) Arranging for cargo insurance;

(9) Clearing shipments in accordance with United States

Government export regulations;

(10) Preparing and/or sending advance notifications of

shipments or other documents to banks, shippers, or consignees, as

required;
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(11) Handling freight or other monies advanced by shippers, or

remitting or advancing freight or other monies or credit in

connection with the dispatching of shipments;

(12) Coordinating the movement of shipments from origin to

vessel; and

(13) Giving expert advice to exporters concerning letters of

credit, other documents, licenses or inspections, or on problems

germane to the cargoes' dispatch.

(j) From the United States means oceanborne export commerce

from the United States, its territories, or possessions, to foreign

countries.

(k) Licensee is any person licensed by the Federal Maritime

Commission as an ocean transportation intermediary.

(1) Ocean common carrier means a vessel-operating  common

carrier ("VOCC") .

(m) Ocean freiaht broker is an entity which is engaged by a

carrier to secure cargo for such carrier and/or to sell or offer

for sale ocean transportation services and which holds itself out

to the public as one who negotiates between shipper or consignee

and carrier for the purchase, sale, conditions and terms of

transportation.

(n) Ocean transportation intermediarv  means an ocean freight

forwarder or a non-vessel-operating  common carrier. For the

purposes of this part, the term
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(1) Ocean freiaht forwarder means a person that --

(i) in the United States, dispatches shipments from the United

States via a common carrier and books or otherwise arranges space

for those shipments on behalf of shippers; and

(ii) processes the documentation or performs related

activities incident to those shipments; and

(2) Non-vessel-ooeratina  common carrier ("NVOCC") means a

common carrier that does not operate the vessels by which the ocean

transportation  is provided, and is a shipper in its relationship

with an ocean common carrier.

(0) Person includes individuals, corporations, partnerships

and associations existing under or authorized by the laws of the

United States or of a foreign country.

(p) Principal, except as used in Surety Bond Form FMC 48,

Rev. and Group Bond Form FMC 69, refers to the shipper, consignee,

seller, or purchaser of property, and to anyone acting on behalf of

such shipper, consignee, seller, or purchaser of property, who

employs the services of a licensed freight forwarder to facilitate

the ocean transportation of such property.

(9) Reduced forwarding fees means charges to a principal for

forwarding  services that are below the licensed freight forwarder's

usual charges for such services.

(r) Shipment means all of the cargo carried under the terms

of a single bill of lading.
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(s) Shipper means:

(1) a cargo owner;

(2) the person for whose account the ocean transportation is

provided;

(3) the person to whom delivery is to be made;

(4) a shippers' association; or

(5) a non-vessel-operating  common carrier that accepts

responsibility  for payment of all charges applicable under the

tariff or service contract.

(t) Small shipment refers to a single shipment sent by one

consignor to one consignee on one bill of lading which does not

exceed the underlying common carrier's minimum charge rule.

(u) Special contract is a contract for freight forwarding

services which provides for a periodic lump sum fee.

(v) Transportation-related  activities which are covered by

the bond, surety or other insurance obtained pursuant to this part,

include, to the extent involved in the foreign commerce of the

United States, the freight forwarding services enumerated in

paragraph (i) of this section, and, in addition, may include, but

are not limited to, the following:

(1) payment of ocean freight charges;

(2) payment of inland charges for through movements;

(3) loss or conversion of cargo;

(4) service contract obligations of an NVOCC, as a shipper;
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(5) obligations as an NVOCC member of a shippers'

association; .

(6) cargo damage;

(7) delay in shipment; and

(81 breach of fiduciary responsibility.

(w) United States includes the several States, the District

of Columbia, the Commonwealth of Puerto Rico, the Commonwealth of

the Northern Marianas, and all other United States territories  and

possessions.

5 515.3 License: when required.

Except as otherwise provided in this part, no person in the

United States may act as an ocean transportation intermediary

unless that person holds a valid license issued by the Commission.

A separate license is required for each branch office that is

separately incorporated. [For purposes of this part, a person is

considered to be "in the United States" if such person is resident

in or incorporated or established under the laws of the United

States. Only persons licensed under this part may furnish or

contract to furnish ocean transportation intermediary services in

the United States on behalf of an unlicensed ocean transportation

intermediary.] OR [For purposes of this part, a person is

considered to be "in the United States" if such person is

incorporated in, resident in, or established  under the laws of the

United States, or otherwise maintains a physical presence in the
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United States. Such indicia of physical presence may include, but

are not limited to, whether the person holds a taxpayer

identification  number, a state or local business license, or

maintains a mailing address in the United States.]

,S 515.4 License; when not required.

A license is not required in the following circumstances:

(a) user. Any person whose primary business is the sale of

merchandise may, without a license, dispatch and perform freight

forwarding  services on behalf of its own shipments, or on behalf of

shipments or consolidated shipments of a parent, subsidiary,

affiliate, or associated company. Such person shall not receive

compensation from the common carrier for any services rendered in

connection with such shipments.

tb) Emolovee or branch office of licensed ocean

transwutation intermediarv. An individual employee or

unincorporated  branch office of a licensed ocean transportation

intermediary is not required to be licensed in order to act solely

for such licensee, provided that such branch offices: (1) have been

reported to the Commission in writing; and (2) are covered by an

increased bond in accordance with 5 515.21 (a) (5). Each licensed

ocean transportation intermediary  will be held strictly responsible

e
for the acts or omissions of any of its employees or agents

rendered in connection with the conduct of its business.

(c) Common carrier. A common carrier, or agent thereof, may
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perform ocean freight forwarding services without a license only

with respect to cargo carried under such carrier's own bill of

lading. Charges for such forwarding services shall be assessed in

conformance with the carrier's published tariffs.

Cd) Ocean freisht brokers. An ocean freight broker is not

required to be licensed to perform those services specified in §

515.2(m).

(e) Federal militarv and civilian household aoods. Any person

which exclusively transports used household goods and personal

effects for the account of the Department of Defense, or for the

account of the federal civilian executive agencies shipping under

the International Household Goods Program administered by the

General Services Administration, or both, is not subject to the

requirements of subpart B of this part, but may be subject to other

requirements, such as alternative surety bonding, imposed by the

Department of Defense, or the General Services Administration.

§515.5 Forms and Fees.

(a) Forms. License form FMC-18 Rev., and financial

responsibility  forms FMC-48, FMC-67, FMC-68, FMC-69 may be obtained

from the Commission's website at www.fmc.gov,  the Director, Bureau

of Tariffs, Certification and Licensing, Federal Maritime

Commission,  Washington, D.C. 20573, or from any of the Commission's

area representatives.

(b) Fees. All fees shall be payable by money order, certified
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(2) Application  for status

required by §§ 515.18(a) and 515.

check, cashier's check, or personal check to the "Federal Maritime

Commission." Should a personal check not be honored when presented

for payment, the processing of an application under this section

shall be suspended until the processing fee is paid. In any

instance where an application has been processed in whole or in

part, the fee will not be refunded. Such fees are:

(1) Application for License as required by 5515.12(a):  $778;

change of license transfer as

18(b): $362 ; and

(3) Supplementary investigation as required by §515.25(a):

$224.

Subpart B -- Eligibility and Procedure for Licensing

5 515.11 Basic requirements for licensing; eliqibilitv.

(4 Necessarv qualifications. To be eligible for an ocean

transportation  intermediary license, the applicant must demonstrate

to the Commission that:

(1) It possesses the necessary experience, that is, its

qualifying individual has a minimum of three (3) years experience

in ocean transportation intermediary activities in the United

States, and the necessary character to render ocean transportation

intermediary services; and

(21 It has obtained and filed with the Commission a valid

bond, proof of insurance, or other surety in conformance with

§515.21.
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(3) An NVOCC with a tariff and proof of financial

responsibility  in effect as of [Insert date of publication of this

proposed rule in the Federal Reqister] may continue to operate as

an NVOCC without the requisite three years experience; and will be

provisionally licensed while the Commission reviews their

application. Such person designated as the qualifying individual

for a provisionally  licensed NVOCC may not act as a qualifying

individual for another ocean transportation intermediary until it

has obtained the necessary three years experience in ocean

transportation  intermediary services in the United States.

(b) gualifvinq individual. The following individuals must

qualify the applicant for a license:

(11 Sole ‘proprietorship.  The applicant sole proprietor.

(21 Partnership.  At least one of the active managing

partners, but all partners must execute the application.

(3) Corparation. At least one of the active corporate

officers.

(c) Affiliates of intermediaries. An independently qualified

applicant may be granted a separate license to carry on the

business of providing ocean transportation intermediary services

even though it is associated with, under common control with, or

otherwise related to another ocean transportation intermediary

through stock ownership or common directors or officers, if such

applicant submits: (1) A separate application and fee, and (2) a
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valid instrument of financial responsibility in the form and amount

prescribed under §515.21. The qualifying individual of one active

licensee shall not also be designated contemporaneously  as the

qualifying individual of an applicant for another ocean

transportation  intermediary license.

(d) Common carrier. A common carrier or agent thereof which

meets the requirements of this part may be licensed to dispatch

shipments moving on other than such carrier's own bills of lading

subject to the provisions of §515.42(g).

§ 515.12 Application  for license.

(a) Applioation  and forms. Any person who wishes to obtain a

license to operate as an ocean transportation intermediary shall

submit, in duplicate, to the Director of the Commission's Bureau of

Tariffs, Certification and Licensing, a completed application Form

FMC - 18 Rev. ("Application for a License as an Ocean

Transpoxtation  Intermediary")  accompanied by the fee required under

§515.5(b). All applications will be assigned an application

number, and each applicant will be notified of the number assigned

to its application. Notice of filing of such application shall be

published in the Federal Register and shall state the name and

address of the applicant and the name and address of the qualifying.

individual. If the applicant is a corporation or partnership, the

names of the officers or partners thereof shall be published.

(bl Reiection. Any application which appears upon its face to
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be incomplete or to indicate that the applicant fails to meet the

licensing requirements of the Act, or the Commission's regulations,

shall be returned by certified U.S. mail or other method reasonably

calculated to provide actual notice to the applicant without

further processing, together with an explanation of the reason(s)

for rejection, and the application fee shall be refunded in full.

Persons who have had their applications returned may reapply for a

license at any time thereafter by submitting a new application,

together with the full application fee.

(cl Invegtiqation. Each applicant shall be investigated  in

accordance with §515.13.

(d) Chancres in fact. Each applicant and each licensee shall

submit to the Commission, in duplicate, an amended Form FMC - 18

Rev. advising of any changes in the facts submitted in the original

application, within thirty (30) days after such change(s) occur. In

the case of an application for a license, any unreported change may

delay the processing and investigation of the application and may

result in rejection or denial of the application.  No fee is

required when reporting changes to an application for initial

license under this section.

s 515.13 Investiqation of applicants.

The CommPssion shall conduct an investigation of the

applicant's qualifications for a license. Such investigations may

address:
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accuracy of the information submitted in the

integrity and financial responsibility  of the

character of the applicant and its qualifying

individual; and

(d) The length and nature of the qualifying individual's

experience in handling ocean transportation intermediary duties.

§ 515.14 Issuance and use of license.

(a) Qualification  necessarv for issuance. The Commission will

issue a license if it determines, as a result of its investigation,

that the applicant possesses the necessary experience and character

to render ocean transportation intermediary services and has filed

the required bond, insurance or other surety.

(b) To whom issued. The Commission will issue a license only

in the name of the applicant, whether the applicant is a sole

proprietorship, a partnership,  or a corporation. A license issued

to a sole proprietor doing business under a trade name shall be in

the name of the sole proprietor, indicating the trade name under

which the licensee will be conducting business. Only one license

shall be issued to any applicant regardless of the number of names

under which such applicant may be doing business, and except as

otherwise provided in this part, such license is limited

exclusively to use by the named licensee and shall not be
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transferred without prior Commission approval to another person.

$$ 515.15  Denial of license.

If the Commission determines, as a result of its

investigation, that the applicant:

(a) Does not possess the necessary experience or character to

render intermediary services;

lb) Has failed to respond to any lawful inquiry of the

Commission;  or

(cl Has made any materially false or misleading statement to

the Commission in connection with its application; then, a letter

of intent to deny the application shall be sent to the applicant by

certified U.S. mail or other method reasonably calculated to

provide actual notice, stating the reason(s) why the Commission

intends to deny the application. If the applicant submits a written

request for hearing on the proposed denial within twenty (20) days

after receipt of notification, such hearing shall be granted by the

Commission pursuant to its Rules of Practice and Procedure

contained in part 502 of this chapter. Otherwise, denial of the

application will become effective and the applicant shall be so

notified by certified U.S. mail or other method reasonably

calculated to provide actual notice.

5 515.16 Revocation or suspension of license.

(4 Grounds for revocation. Except for the automatic

revocation for termination of proof of financial responsibility
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under §515.26, or as provided in §515.25(b), a license may be

revoked or suspended after notice and an opportunity for a hearing

for any of the following reasons:

(1) Violation of any provision of the Act, or any other

statute or Commission order or regulation related to carrying on

the business of an ocean transportation intermediary;

(21 Failure to respond to any lawful order or inquiry by the

Commission;

(3) Making a materially false or misleading statement to the

Commission in connection with an application for a license or an

amendment to an existing license;

(4) Where the Commission determines  that the licensee is not

qualified to render intermediary services; or

(51 Failure to honor the licensee's  financial obligations to

the Commission.

(b) Notice of revocation. The Commission shall publish in

the Federal ReQister a notice of each revocation.

s 515.1'2 mplication after revocation or denial.

Whenever a license has been revoked or an application has been

denied because the Commission has found the licensee or applicant

to be not qualified to render ocean transportation intermediary

services, any further application within 3 years of the

Commission's notice of revocation or denial, made by such former

licensee or applicant or by another applicant employing the same
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qualifying individual or controlled by persons on whose conduct the

Commission based its determination for revocation or denial, shall

be reviewed directly by the Commission.

S 515.18 Chancres in organization.

(a) The following changes in an existing licensee's

organization require prior approval of the Commission, and

application for such status change or license transfer shall be

made on Form FMC-18 Rev., filed in duplicate with the Commission's

Bureau of Tariffs, Certification and Licensing, and accompanied by

the fee required under §515.5(b)(2):

(1) Transfer of a corporate license to another person;

(2) Change in ownership of a sole proprietorship;

(3) Addition of one or more partners to a licensed

partnership;

(4) Any ahange in the business structure of a licensee from

or to a sole proprietorship, partnership, or corporation, whether

or not such change involves a change in ownership;

(51 Any change in a licensee's name; or

(61 Change in the identity or status of the designated

qualifying individual, except as described in paragraphs (b) and

(c) of this se&ion.

(b) ODeration after death of sole proprietor. In the event

the owner of a licensed sole proprietorship dies, the licensee's

executor, administrator, heir(s), or assign(s) may continue
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operation of such proprietorship solely with respect to shipments

for which the deceased sole proprietor had undertaken to act as an

ocean transportation  intermediary pursuant to the existing license,

if the death is reported within thirty (30) days to the Commission

and to all principals and shippers for whom services on such

shipments are to be rendered. The acceptance or solicitation of any

other shipments is expressly prohibited until a new license has

been issued. Applications for a new license by the executor,

administrator, heir(s), or assign(s) shall be made on Form FMC-18

Rev., and shall be accompanied by the transfer fee required under

5515.5(b)(2).

(c) Operation after retirement, resiqnation, or death of

qualifvina individual. When a partnership or corporation has been

licensed on the basis of the qualifications of one or more of the

partners or officers thereof, and such qualifying individual(s)  no

longer serve in a full-time, active capacity with the firm, the

licensee shall report such change to the Commission within thirty

(30) days. Within the same 30-day period, the licensee shall

furnish to the Commission the name(s) and detailed intermediary

experience of any other active managing partner(s) or officer(s)

who may qualify the licensee. Such qualifying individual(s) must

meet the applicable requirements set forth in §515.11(a). The

licensee may continue to operate as an ocean transportation

intermediary while the Commission investigates the qualifications
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of the newly designated partner or officer.

(d) Incorporation of branch office. In the event a licensee's

validly operating branch office becomes incorporated as a separate

entity, the licensee may continue to operate such office pending

receipt of a separate license, provided that:

(1) The separately incorporated entity applies to the

Commission for its own license within ten (10) days after

incorporation, and

(2) While the application is pending, the continued operation

of the office is carried on as a bona fide branch office of the

licensee, under its full control and responsibility,  and not as an

operation of the separately incorporated entity.

(e) Acauisition of one or more additional licensees. In the

event a licensee acquires one or more additional licensees, for the

purpose of merger, consolidation,  or control, the acquiring

licensee shall advise the Commission of such change within thirty

(30) days after such change occurs by submitting in duplicate, an

amended Form FMC-18, Rev. No application fee is required when

reporting this change.

Subpart C -- Surety Bond Requirements; Claims Against Ocean
Transportation  Intermediaries

5 515.21 Financial responsibilitv requirements.

(a) Form and amount. Except as otherwise provided in this

part, no person may operate as an ocean transportation intermediary

unless that person furnishes a bond, proof of insurance, or other
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surety in a form and amount determined by the Commission to insure

financial responsibility. The bond, insurance or other surety

covers the transportation-related activities of an ocean

transportation intermediary only when acting as an ocean

transportation  intermediary.

(1) Any person operating in the United States as an ocean

freight forwarder as defined by §515.2(n)(l) shall furnish evidence

of financial responsibility in the amount of $50,000.

(2) Any person operating in the United States as an NVOCC as

defined by 5515.2(n) (2) shall furnish evidence of financial

responsibility  in the amount of $75,000.

(3) Any person operating in the United States as both an ocean

freight forwarder and an NVOCC as defined by §§515.2(n)(l)  and (2)

shall furnish evidence of financial responsibility in the amount of

$100,000.

(4) Any unlicensed foreign-based entity, not operating in the

United States as defined in §515.3, providing ocean transportation

intermediary services for transportation to or from the United

States, shall furnish evidence of financial responsibility  in the

amount of $150,000. Such foreign entity will be held strictly

responsible hereunder for the acts or omissions of its agent in the

United States.

(5) The amount of the financial responsibility required to be

furnished by any entity pursuant to paragraphs (a)(l), (a)(2) or
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(a)(3) of this section shall be increased by $10,000 for each of

the applicant's unincorporated  branch offices.

(b) Group financial responsibilitv. Where a group or

association of ocean transportation intermediaries accepts

liability for an ocean transportation intermediary's financial

responsibility for such ocean transportation intermediary's

transportation-related  activities under the Act, the group or

association of ocean transportation intermediaries must file either

a group supplemental coverage bond form, insurance form or guaranty

form, clearly identifying each ocean transportation intermediary

covered, before a covered ocean transportation intermediary may

provide ocean transportation intermediary services. In such cases

a group or association must establish financial responsibility  in

the amount required by paragraph (a) of this section for each

member or $3,000,000 in aggregate.

(c) Common trade name. Where more than one person operates

under a common trade name, separate proof of

responsibility  is required covering each corporation

separately providing ocean transportation intermediary

(d) Federal militarv and civilian household qoods.

financial

or person

services.

Any person

which exclusively transports used household goods and personal

0
effects for the account of the Department of Defense, or for the

account of the federal civilian executive agencies shipping under

the International Household Goods Program administered by the
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General Services Administration, or both, is not subject to the

requirements of subpart C of this part, but may be subject to other

requirements, such as alternative surety bonding, imposed by the

Department of Defense, or the General Services Administration.

s 515.22 Proof of financial responsibilitv.

Prior to the date it commences furnishing ocean transportation

intermediary services, every ocean transportation intermediary

shall establish its financial responsibility for the purpose of

this part by one of the following methods:

(4 Surety bond, by filing with the Commission a valid bond

on Form FMC-48. Bonds must be issued by a surety company found

acceptable by the Secretary of the Treasury;

(b) Insurance, by filing with the Commission evidence of

insurance on Form FMC-67. The insurance must provide coverage for

damages, reparations or penalties arising from any transportation-

related activities under the Act of the insured ocean

transportation intermediary. This evidence of financial

responsibility  shall be accompanied by: in the case of a financial

rating, the Insurer's financial rating on the rating organization's

letterhead or designated form; in the case of insurance provided by

Underwriters at Lloyd's, documentation verifying membership  in

Lloyd's; and in the case of insurance provided by surplus lines

insurers, documentation verifying inclusion on a current "white

list" issued by the Non-Admitted Insurers' Information Office of
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the National Association of Insurance Commissioners. The Insurer

must certify that it has sufficient and acceptable assets located

in the United States to cover all transportation-related

liabilities of the insured ocean transportation intermediary as

specified under the Act. The insurance must be placed with:

(1) An Insurer having a financial rating of Class V or higher

under the Financial Size Categories of A.M. Best & Company, or

equivalent from an acceptable international rating organization;

(2) Underwriters at Lloyd's; or

(3) Surplus lines insurers named on a current "white list"

issued by the Non-Admitted  Insurers' Information Office of the

National Association of Insurance Commissioners;  or

(cl Guaranty, by filing with the Commission evidence of

guaranty on Form FMC-68. The guaranty must provide coverage for

damages, reparations or penalties arising from any transportation-

related activities under the Act of the covered ocean

transportation intermediary. This evidence of financial

responsibility  shall be accompanied by: in the case of a financial

rating, the Guarantor's financial rating on the rating

organization's letterhead or designated form; in the case of a

guaranty provided by Underwriters at Lloyd's, documentation

verifying membership in Lloyd's; and in the case of a guaranty

provided by surplus lines insurers, documentation verifying

inclusion on a current "white list" issued by the Non-Admitted

I
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Insurers' Information Office of the National Association  of

Insurance Commissioners. The Guarantor must certify that it has

sufficient and acceptable assets located in the United States to

cover all transportation-related  liabilities of the covered ocean

transportation  intermediary as specified under the Act. The

guaranty must be placed with:

(1) A Guarantor having a financial rating of Class V or

higher under the Financial Size Categories of A.M. Best & Company,

or equivalent from an acceptable international rating organization;

(2) Underwriters at Lloyd's; or

(3) Surplus lines insurers named

issued by the Non-Admitted Insurers'

on a current "white list"

Information Office of the

National Association  of Insurance Commissioners;  or

Cd) Evidence of financial responsibility of the type provided

for in paragraphs (a), (b) and (c) of this section established

through and filed with the Commission by a group or association of

ocean transportation intermediaries on behalf of its members,

subject to the following conditions  and procedures:

(1) Each group or association of ocean transportation

intermediaries shall notify the Commission of its intention to

participate in such a program and furnish documentation as will

demonstrate its authenticity and authority to represent its

members, such as articles of incorporation,  bylaws, etc.;

(2) Each group or association of ocean transportation
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intermediaries shall provide the Commission with a list certified

by its Chief Executive Officer containing the names of those ocean

transportation  intermediaries to which it will provide coverage;

the manner and amount of existing coverage each covered ocean

transportation  intermediary has; an indication that the existing

coverage provided each ocean transportation intermediary is

provided by a surety bond issued by a surety company found

acceptable to the Secretary of the Treasury, or by insurance or

guaranty issued by a firm meeting the requirements of paragraphs

(b) or (c) of this section with coverage limits specified above in

§515.21; and the name, address and facsimile number of each surety,

insurer or guarantor providing coverage pursuant to this section.

Each group or association of ocean transportation intermediaries  or

its financial responsibility provider shall notify the Commission

within thirty (30) days of any changes to its list;

(3) The group or association shall provide the Commission

with a sample copy of each type of existing financial

responsibility coverage used by member ocean transportation

intermediaries;

(4) Each group or association of ocean transportation

intermediaries shall be responsible for ensuring that each member's

financial responsibility coverage allows for claims to be made in

the United States against the Surety, Insurer or Guarantor for any

judgment for damages against the ocean transportation intermediary
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arising from its transportation-related  activities under the Act,

or order for reparations issued pursuant to section 11 of the Act,

or any penalty assessed against the ocean transportation

intermediary pursuant to section 13 of the Act. Each group or

association of ocean transportation intermediaries shall be

responsible for requiring each member ocean transportation

intermediary to provide it with valid proof of financial

responsibility  annually;

(5) Where the group or associat ion of ocean transportation

intermediaries determines to secure on behalf of its members other

forms of financial responsibility, as specified by this section,

for damages, reparations or penalties not covered by a member's

individual financial responsibility coverage, such additional

coverage must:

(i) Allow claims to be made in the United States directly

against the group or association's Surety, Insurer or Guarantor for

damages against each covered member ocean transportation

intermediary arising from each covered member ocean transportation

intermediary's transportation-related  activities under the Act, or

order for reparations issued pursuant to section 11 of the Act, or

any penalty assessed against each covered member ocean

transportation  intermediary pursuant to section 13 of the Act; and

(ii) Be for an amount up to $75,000 or $150,000, whichever is

applicable, for each covered member ocean transportation
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intermediary up to a maximum of $3,000,000  for each group or

association of ocean transportation intermediaries. In the event

of a claim against a group bond, the bond must be replenished up to

the original amount of coverage within 30 days payment of the

claim; and

(6) The coverage provided by the group or association of

ocean transportation intermediaries on behalf of its members shall

be provided by:

(i) in the case of a surety bond, a surety company found

acceptable to the Secretary of the Treasury and issued by such a

surety company on Form FMC-69; and

(ii) in the case of insurance and guaranty, a firm having a

financial rating of Class V or higher under the Financial Size

Categories of A.M. Best & Company or equivalent from an acceptable

international rating organization, Underwriters at Lloyd's, or

surplus line insurers named on a current "white list" issued by the

Non-Admitted Insurers' Information Office of the National

Association  of Insurance Commissioners and issued by such firms on

Form FMC-67 and Form FMC-68, respectively.

(e) All forms and documents for establishing financial

responsibility  of oceantransportationintermediaries  prescribedin

this section shall be submitted to the Director, Bureau of Tariffs,

Certification and Licensing, Federal Maritime Commission,

Washington, DC 20573. Such forms and documents must clearly
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identify the name; trade name, if any; and the address of each

ocean transportation  intermediary.

§ 515.23 Claims aaainst an ocean transoortation intermediarv.

The Commission or another party may seek payment from the

bond, insurance, or other surety that is obtained by an ocean

transportation  intermediary pursuant to this section.

(a) Pavment pursuant to Commission order. If the Commission

issues an order for reparation pursuant to section 11 or 14 of the

Act, or assesses a penalty pursuant to section 13 of the Act, a

bond, insurance, or other surety shall be available to pay such

order or penalty.

(b) Pavment pursuant to a claim. (1) If a party does not file

a complaint with the Commission pursuant to section 11 of the Act,

but otherwise seeks to pursue a claim against an ocean

transportation  intermediary bond, insurance or other surety for

damages arising from its transportation-related  activities, it

shall attempt to resolve its claim with the financial

responsibility  provider prior to seeking payment on any judgment

for damages obtained. When a claimant seeks payment under this

section, it simultaneously shall notify both the financial

responsibility  provider and the ocean transportation intermediary

of the claim by certified mail, return receipt requested. The

bond, insurance, or other surety may be available to pay such claim

if:
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(i) the ocean transportation intermediary consents to payment,

subject to review by the financial responsibility provider; or

(ii) the ocean transportation intermediary fails to respond

within 45 days from the date of the notice of the claim to address

the validity of the claim, and the financial responsibility

provider deems the claim valid.

(2) If the parties fail to reach an agreement in accordance

with paragraph (b)(l) of this section within 90 days of the date of

the initial notification of the claim, the bond, insurance, or

other surety shall be available to pay any judgment for damages

obtained from an appropriate court. The financial responsibility

provider shall pay such judgment for damages only to the extent

they arise from the transportation-related  activities of the ocean

transportation  intermediary ordinarily within 10 days, without

requiring further evidence related to the validity of the claim; it

may, however, inquire into the extent to which the judgment for

damages arises from the ocean transportation intermediary's

transportation-related  activities.

(c) The Federal Maritime Commission shall not serve as

depository or distributor to third parties of bond, guaranty, or

insurance funds in the event of any claim, judgment, or order for

reparation.

S 515.24 Agent for service of process.

(a) Every ocean transportation intermediary not located in
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the United States and every group or association of ocean

transportation intermediaries not located in the United States

which provides financial coverage for the financial responsibility

of a member ocean transportation intermediary shall designate and

maintain a person in the United States as legal agent for the

receipt of judicial and administrative process, including

subpoenas.

(b) If the designated legal agent cannot be served because of

death, disability, or unavailability, the Secretary, Federal

Maritime Commission, will be deemed to be the legal agent for

service of process. Any person serving the Secretary must also

send to the ocean transportation intermediary, or group or

association of ocean transportation intermediaries which provide

financial coverage for the financial responsibilities of a member

ocean transportation intermediary, by registered mail, return

receipt requested, at its address published in its tariff, a copy

of each document served upon the Secretary, and shall attest to

that mailing at the time service is made upon the Secretary.

(cl Service of administrative process, other than subpoenas,

may be effected upon the legal agent by mailing a copy of the

document to be served by certified or registered mail, return

receipt requested. Administrative  subpoenas shall be served in

accordance with §502.134 of this chapter.

(d) Designations of resident agent under paragraphs (a) and
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(b) of this section and provisions relating to service of process

under paragraph (c) of this section shall be published in the ocean

transportation  intermediary's tariff, when required, in accordance

with part 520 of this chapter.

(e) Every ocean transportation intermediary using a group or

association of ocean transportation intermediaries to cover its

financial responsibility requirement under §515.21(b) shall publish

the name and address of the group or association's resident agent

for receipt of judicial and administrative process, including

subpoenas, in its tariff, when required, in accordance with part

520 of this chapter.

rS 515.25 Filina of proof of financial responsibilitv.

(a) Filina of proof of financial responsibilitv. Upon

notification  by the Commission by certified U.S. mail or other

method reasonably calculated to provide actual notice that the

applicant has been approved for licensing, the applicant shall file

with the Director of the Commission's Bureau of Tariffs,

Certification  and Licensing proof of financial responsibility  in

the form and amount prescribed in §515.21. No tariff shall be

published until a license is issued, if applicable, and proof of

financial responsibility is provided. No license will be issued

until the Commission is in receipt of valid proof of financial

responsibility  from the applicant. If more than six (6) months

elapse between issuance of the notification of qualification  and
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receipt of the proof of financial responsibility,  the Commission

may, at its discretion, undertake a supplementary investigation  to

determine the applicant's continued qualification,  for which a fee

is required under §515.5(b)(3). Should the applicant not file the

requisite proof of financial responsibility within two years of

notification, the Commission will consider the application to be

invalid.

(b) Branch offices. New proof of financial responsibility,  or

a rider to the existing proof of financial responsibility,

increasing the amount of the bond in accordance with §515.21(a)(5),

shall be filed with the Commission prior to the date the licensee

commences operation of any branch office. Failure to adhere to this

requirement may result in revocation of the license.

$Z 515.26 Termination of financial responsibility.

No license shall remain in effect unless valid proof of

financial responsibility is maintained on file with the Commission.

Upon receipt of notice of termination of such financial

responsibility, the Commission shall notify the concerned licensee

by certified U.S. mail or other method reasonably calculated to

provide actual notice, at its last known address, that the

Commission shall, without hearing or other proceeding,  revoke the

0

license as of the termination date of the financial responsibility,

unless the licensee shall have submitted valid replacement proof of

financial responsibility before such termination date. Replacement
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financial responsibility must bear an effective date no later than

the termination date of the expiring financial responsibility.

5 515.27 Proof of compliance.

(a) No common carrier may transport cargo for the account of

a shipper known by the carrier to be an NVOCC unless the carrier has

determined that the NVOCC has a tariff and financial responsibility

as required by sections 8 and 19 of the Act.

(b) A common carrier can obtain proof of an NVOCC's compliance

with the tariff and financial responsibility requirements by:

(1) Reviewing a copy of the tariff rule published by the NVOCC

and in effect under part 520 of this chapter;

(2) Consulting the Commission to verify that the NVOCC has

filed evidence of its financial responsibility;  or

(3) Any other appropriate procedure, provided that such

procedure is set forth in the carrier's tariff.

(c) A common carrier that has employed the procedure

prescribed in either paragraph (b) (1) or (b) (2) of this section

shall be deemed to have met its obligations under section 10(b) (11)

of the Act, unless the common carrier knew that such NVOCC was not

in compliance with the tariff and financial responsibility

requirements.'

(d) The Commission will publish at its website, www.fmc.gov,

a list of the locations of all carrier and conference tariffs, and

a list of ocean transportation intermediaries who have furnished the

- -
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Commission with evidence of financial responsibility,  current as of

the last date on which the list is updated. The Commission will

update this list on a periodic basis.

Appendix A to Subpart c of Part 515--Ocean Transportatio$

IntermeQiarv (OTI) Bond Form [Form 481

Form FMC-48

FEDERAL MARITIME COMMISSION

Ocean Transportation  Intermediary (OTI) Bond (Section 19,

Shipping Act of 1984, as amended by the Ocean Shipping Reform

Act of 1998 and the Coast Guard Authorization Act of 1998)

and

r as Principal (hereinafter called Principal),

I as Surety (hereinafter called Surety) are held

and firmly bound unto the United States of America in the sum of

$ for the payment of which sum we bind ourselves, our

heirs, executors, administrators, successors and assigns, jointly

and severally.

Whereas, Principal operates as an OTI in the waterborne foreign

commerce of the United States in accordance with the Shipping Act

of 1984, as amended by the Ocean Shipping Reform Act of 1998 and the

Coast Guard Authorization  Act of 1998 ("1984 Act"), 46 U.S.C. app

1702, and, if necessary, has a valid tariff published pursuant to

46 CFR part 515'and 520, and pursuant to section 19 of the 1984 Act,

files this bond with the Commission;

Now, Therefore, The condition of this obligation is that the
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penalty amount of this bond shall be available to pay any judgment

or any settlement made pursuant to a claim under 46 CFR § 515.23(b)

for damages against the Principal arising from the Principal's

transportation  related activities or order for reparations issued

pursuant to section 11 of the 1984 Act, 46 U.S.C. app. 1710, or any

penalty assessed against the Principal pursuant to section 13 of the

1984 Act, 46 U,S.C. app. 1712.

This bond shall inure to the benefit of any and all persons who

have obtained a judgment or a settlement made pursuant to a claim

under 46 CFR S 515.23(b) for damages against the Principal arising

from its transportation related activities or order of reparation

issued pursuant to section 11 of the 1984 Act, and to the benefit

of the Federal Maritime Commission for any penalty assessed against

the Principal pursuant to section 13 of the 1984 Act. However, the

bond shall not apply to shipments of used household goods and

personal effects for the account of the Department of Defense or the

account of federal civilian executive agencies shipping under the

International Household Goods Program administered by the General

Services Administration.

The liability of the Surety shall not be discharged by any

payment or succession of payments hereunder, unless and until such

payment or payments shall aggregate the penalty of this bond, and

in no event shall the Surety's total obligation hereunder exceed

said penalty regardless of the number of claims or claimants.
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This bond is effective the day of I

19,.--J and shall continue in effect until discharged or terminated

as herein provided. The Principal or the Surety may at any time

terminate this bond by written notice to the Federal Maritime

Commission at its office in Washington, DC. Such termination shall

become effective thirty (30) days after receipt of said notice by

the Commission. The Surety shall not be liable for any

transportation related activities of the Principal after the

expiration of the thirty (30) day period but such termination shall

not affect the liability of the Principal and Surety for any event

occurring prior to the date when said termination becomes effective.

The Surety consents to be sued directly in respect of any bonq

fide claim owed by Principal for damages, reparations or penalties

arising from the transportation-related  activities under the 1984

Act of Principal in the event that such legal liability has not been

discharged by the Principal or Surety within 10 days after a

claimant has abtained a final judgment (after appeal, if any)

against the Principal from a United States Federal or State Court

of competent jurisdiction and has complied with the procedures for

collecting on such a judgment pursuant to 46 CFR 515.23(b), the

Federal Maritime Commission, or where all parties and claimants

mutually consent, from a foreign court, or where such claimant has

become entitled to payment of a specified sum by virtue of a

compromise settlement agreement made with the Principal and/or
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Surety pursuant to 46 CFR 515.23(b), whereby, upon payment of the

agreed sum, the Surety is to be fully, irrevocably and

unconditionally  discharged from all further liability to such

claimant; provided, however, that Surety's total obligation

hereunder shall not exceed the amount per OTI set forth in 46 CFR

§ 515.21 or the amount per group or association of OTIS set forth

in 46 CFR § 515.21.

The underwriting Surety will promptly notify the Director,

Bureau of Tariffs, Certification and Licensing, Federal Maritime

Commission, Washington, DC 20573, of any claim(s) against this bond.

Signed and sealed this day of , 19-

(Please type name of signer under each signature.)

Individual Principal or Partner

Business Address

Individual Principal or Partner

Business Address

Individual  Principal or Partner

Business Address

Trade Name, If Any

Corporate Principal

State of Incorporation
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Trade Name, If Any

Business Address

BY

Title

(Affix Corporate Seal)

Corporate Surety

Business Address

BY

Title

(Affix Corporate Seal)

Appendix B to Subpart c of Part 515--Ocean Transportatioq

Intermediarv (QTI) Insurance Form [Form 671

Form FMC-67

FEDERAL MARITIME COMMISSION

Ocean Transportation Intermediary (OTI) Insurance

Form Furnished as Evidence of Financial Responsibility

Under 46 U.S.C. app. 1718

This is to certify, that the (Name of Insurance Company) ,

(hereinafter ‘Insurer") of (Home Office Address of Companv)

has issued to (OTI or Group or Association of OTIS) (hereinafter

called "insured" of (Address of OTI or Group or Association of.

OTIS) a policy or policies of insurance for purposes of complying

with the provisions of 46 U.S.C. aw . 1718 and the rules and
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regulations,  as amended, of the Federal Maritime Commission, which

provide compensation for damages, reparations or penalties arising

from the transportation-related  activities of Insured, and made

pursuant to the Shipping Act of 1984, as amended by the Ocean

Shipping Reform Act of 1998 and the Coast Guard Authorization  Act

of 1998 ("1984 Act").

WHEREAS, the Insured is or may become an OTI subject to the

1984 Act, 46 U.S.C. app. 1701 et seq., and the rules and regulations

of the Federal Maritime Commission, or is or may become a group or

association of OTIS, and desires to establish financial

responsibility in accordance with section 19 of the 1984 Act, files

with the Commission this Insurance Form as evidence of its financial

1 rating for the Insurer

Size Categories of A.M.

responsibility  and evidence of a financia

of Class V or higher under the Financial

Best & Company or equivalent from an acceptable international rating

organization on such organization's letterhead or designated form,

or, in the case of insurance provided by Underwriters at Lloyd's,

documentation  verifying membership in Lloyd's, or, in the case of

surplus lines insurers, documentation verifying inclusion on a

current "white list" issued by the Non-Admitted Insurers'

Information Office of the National Association  of Insurance

Commissioners.

WHEREAS, the Insurance is written to assure compliance by the

Insured with section 19 of the 1984 Act, 46 U.S.C. app. 1718, and
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the rules and regulations of the Federal Maritime Commission

relating to evidence of financial responsibility for OTIS, this

Insurance shall be available to pay any judgment obtained or any

settlement made pursuant to claim under 46 CFR § 515.23(b) for

damages against the Insured arising from the Insured's

transportation-related  activities under the 1984 Act, or order for

reparations issued pursuant to section 11 of the 1984 Act, 46

U.S.C. app. 1710, or any penalty assessed against the Insured

pursuant to section 13 of the 1984 Act, 46 U.S.C. app. 1712;

provided, however, that Insurer's obligation for a group or

association of OTIS shall extend only to such damages, reparations

or penalties described herein as are not covered by another

insurance policy, guaranty or surety bond held by the OTI(s) against

which a claim or final judgment has been brought and that Insurer's

total obligation hereunder shall not exceed the amount per OTI set

forth in 46 CFR § 515.21 or the amount per group or association of

OTIS set forth in 46 CFR 5 515.21 in aggregate.

WHEREAS, the Insurer certifies that it has sufficient and

acceptable assets located in the United States to cover all

liabilities of Insured herein described, this Insurance shall inure

to the benefit of any and all persons who have a bona fide claim

against the Insured pursuant to 46 CFR 5 515.23(b) arising from its

transportation-related  activities under the 1984 Act, or order of

reparation issued pursuant to section 11 of the 1984 Act, and to the
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benefit of the Federal Maritime Commission for any penalty assessed

against the Insured pursuant to section 13 of the 1984 Act.

The Insurer consents to be sued directly in respect of any bona

0 fide claim owed by Insured for damages, reparations or penalties

arising from the transportation-related  activities under

Act, of Insured in the event that such legal liability has

discharged by the Insured or Insurer within 10 days after a

the 1984

not been

claimant

has obtained a final judgment (after appeal, if any) against the

Insured from a United States Federal or State Court of competent

jurisdiction and has complied with the procedures for collecting on

such a judgment pursuant to 46 CFR § 515.23(b), the Federal Maritime

Commission, or where all parties and claimants mutually consent,

from a foreign court, or where such claimant has become entitled to

payment of a specified sum by virtue of a compromise settlement

agreement made with the Insured and/or Insurer pursuant to 46 CFR

515.23(b), whereby, upon payment of the agreed sum, the Insurer is

to be fully, irrevocably and unconditionally  discharged from all

further liability to such claimant; provided, however, that

Insurer's total obligation hereunder shall not exceed the amount per

OTI set forth in 46 CFR § 515.21 or the amount per group or

association of OTIS set forth in 46 CFR § 515.21.

The liability of the Insurer shall not be discharged by any

payment or succession of payments hereunder, unless and until such

payment or payments shall aggregate the penalty of the Insurance of
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the amount per member OTI set forth in 46 CFR § 515.21 or the amount

per group or association of OTIS set forth in 46 CFR § 515.21,

whichever comes first, regardless of the financial responsibility

or lack thereof, or the solvency or bankruptcy, of Insured.

The insurance evidenced by this undertaking shall be applicable

only in relation to incidents occurring on or after the effective

date and before the date termination of this undertaking become3

effective. The effective date of this undertaking shall be

day of I 19 I and shall continue in effect until

discharged or terminated as herein provided. The Insured or the

Insurer may at any time terminate the Insurance by filing a notice

in writing with the Federal Maritime Commission at its office in

Washington,  D.C. Such termination shall become effective thirty

(30) da-ys after receipt of said notice by the Commission. The

Insurer shall not be liable for any transportation-related

activities under the 1984 Act of the Insured after the expiration

of the thirty (30) day period but such termination shall not affect

the liability of the Insured and Insurer for such activities

occurring prior to the date when said termination becomes effective.

Insurer or Insured shall immediately give notice to the Federal

Maritime Commission of all lawsuits filed, judgments rendered, and

payments made under the insurance policy.

(Name of Agent) domiciled in the United

States, with offices located in the United States, at
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is hereby designated as the Insurer's agent for service

of process for the purposes of enforcing the Insurance certified to

herein.

If more than one insurer joins in executing this document, that

action constitutes joint and several liability on the part of the

insurers.

The Insurer will promptly notify the Director, Bureau of

Tariffs, Certification and Licensing, Federal Maritime Commission,

Washington, D.C. 20573, of any claim(s) against the Insurance.

Signed and sealed this day of

I 19 .

Signature of Official signing on behalf

of Insurer

Type Name and Title of signer

This Insurance Form has been filed with the Federal Maritime

Commission.

Appendix C to Subpart C of Part 515--Ocean Transportatioq

Intermediarv (CZTI) Guarantv Form [Form 681

Form FMC-68

FEDERAL MARITIME COMMISSION

Guaranty in Respect of Ocean Transportation Intermediary

(OTI) Liability for Damages, Reparations or Penalties Arising

from Transportation-Related  Activities Under the Shipping Act of

1984, as amended by the Ocean Shipping Reform Act of 1998
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and the Coast Guard Authorization Act of 1998

1. WHEREAS (Name of Applicant) (Hereinafter

referred to as the "Applicant") is or may become an Ocean

Transportation  Intermediary ("OTI") subject to the Shipping Act of

1984, as amended by the Ocean Shipping Reform Act of 1998 and the

Coast Guard Authorization  Act of 1998 ("1984 Act"), 46 U.S.C. app.

1701 et seu., and the rules and regulations of the Federal Maritime

Commission ("FM,"), or is or may become a group or association of

OTIS, and desires to establish its financial responsibility  in

accordance with section 19 of the 1984 Act, then, provided that the

FMC shall have accepted, as sufficient  for that purpose, the

Applicant's application, supported by evidence of a financial rating

for the Guarantor of Class V or higher under the Financial Size

Categories of A.M. Best & Company or equivalent from an acceptable

international rating organization on such rating organization's

letterhead or designated form, or, in the case of Guaranty provided

by Underwriters at Lloyd's, documentation verifying membership  in

Lloyd's, or, in the case of surplus lines insurers, documentation

verifying inclusion on a current "white list" issued by the Non-

Admitted Insurers' Information Office of the National Association

of Insurance Commissioners,  the undersigned Guarantor certifies that

it has sufficient and acceptable assets located in the United States

to cover all transportation-related  liabilities of the covered OTI

as specified under the 1984 Act.
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2. Now, Therefore, The condition of this obligation is that

the penalty amount of this Guaranty shall be available to pay any

judgment obtained or any settlement  made pursuant to a claim under

46 CFR 5 515.23(b) for damages against the Applicant arising from

the Applicant's transportation related activities or order for

reparations issued pursuant to section 11 of the 1984 Act, 46

U.S.C. app. 1710, or any penalty assessed against the Principal

pursuant to section 13 of the 1984 Act, 46 U.S.C. app. 1712.

3. The undersigned Guarantor hereby guarantees to be sued

directly in respect of any bona fide claim owed by Applicant for

damages, reparations or penalties arising from Applicant's

transportation-related  activities  under the 1984 Act, in the event

that such legal liability has not been discharged by the Applicant

within 10 days after any such claimant has obtained a final judgment

(after appeal, if any) against the Applicant from a United States

Federal or State Court of competent jurisdiction and has complied

with the procedures for collecting on such a judgment pursuant to

46 CFR s 515.23(b), the FMC, or where all parties and claimants

mutually consent, from a foreign court, or where such claimant has

become entitled to payment of a specified sum by virtue of a

compromise settlement agreement made with the Applicant and/or

Guarantor pursuant to 46 CFR 515.23(b), whereby, upon payment of the

agreed sum, the Guarantor is to be fully, irrevocably and

unconditionally discharged from all further liability to such
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claimant. In the case of a guaranty covering the liability of a

group or association of OTIS, Guarantor's obligation extends only

to such damages, reparations or penalties described herein as are

not covered by another insurance policy, guaranty or surety bond

held by the OTI(s) against which a claim or final judgment has bee@

brought.

4. The Guarantor's liability under this Guaranty in respect

to any claimant shall not exceed the amount of the guaranty; and the

aggregate amount of the Guarantor's liability under this Guaranty

shall not exceed the amount per OTI set forth in 46 CFR § 515.21 or

the amount per group or association of OTIS set forth in 46 CFR S

515.21 in aggregate.

5. The Guarantor's liability under this Guaranty shall attach

only in respect of such activities giving rise to a cause of action

against the Applicant, in respect of any of its transportation-

related activities under the 1984 Act, occurring after the Guaranty

has become effective, and before the expiration date of this

Guaranty, which shall be the date 30 days after the date of receipt

by FMC of notice in writing that either Applicant or the Guarantor

has elected to terminate this Guaranty. The Guarantor and/or

Applicant specifically agree to file such written notice O f

cancellation.

6. Guarantor shall not be liable for payments of any of the

damages, reparations or penalties hereinbefore described which arise
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as the result of any transportation-related  activities of Applicant

after the cancellation of the Guaranty, as herein provided, but such

cancellation shall not affect the liability of the Guarantor for the

0 payment of any such damages, reparations or penalties prior to the

date such cancellation becomes effective.

7. Guarantor shall pay, subject up to a limit of the amount

per OTI set forth in 46 CFR § 515.21, directly to a claimant any sum

or sums which Guarantor, in good faith, determines that the

Applicant has failed to pay and would be held legally liable by

reason of Applicant's transportation-related  activities, or its

legal responsibilities under the 1984 Act and the rules and

regulations of the FMC, made by Applicant while this agreement is

in effect, regardless of the financial responsibility or lack

thereof, or the solvency or bankruptcy, of Applicant.

8. Applicant or Guarantor shall immediately give written

notice to the FMC of all lawsuits filed, judgments rendered, and

payments made under the Guaranty.

9. Applicant and Guarantor agree to handle the processing and

adjudication of claims by claimants under the Guaranty established

herein in the United States, unless by mutual consent of all parties

and claimants another country is agreed upon. Guarantor agrees to

appoint an agent for service of process in the United States.

10. This Guaranty shall be governed by the laws in the State

of to the extent not inconsistent with the rules
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and regulations of the FMC.

11. This Guaranty is effective the day of , 19

-I 12:Ol a.m., standard time at the address of the Guarantor as

stated herein and shall continue in force until terminated as herein

provided.

12, The Guarantor hereby designates as the Guarantor's legal

agent for service of process domiciled in the United States

, with offices located in the United

States at , for the

purposes of enforcing the Guaranty described herein.

(Place and Date of Execution)

(Type Name of Guarantor)

BY

(Type Address of Guarantor)

(Signature and Title)

Appendix D to. Subpart C of Part 515 -- Ocean Transportatioq

Intermediarv fCIT1) Group Bond Form TFMC-691

Form FMC-69

FEDERAL MARITIME COMMISSION

Ocean Transportation  Intermediary (OTI) Group Supplemental

Coverage Bond Form (Section 19, Shipping Act of 1984, as amended

by the Ocean Shipping Reform Act of 1998 and the Coast Guard

Authorization Act of 1998)

Principal),  and

I as Principal (hereinafter called

I as Surety (hereinafter
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called Surety) are held and firmly bound unto the United States of

America in the sum of $ for the payment of which sum

we bind ourselves, our heirs, executors, administrators,  successors

0 and assigns, jointly and severally.

WHEREAS, (Principal) operates as a group

or association of OTIS in the waterborne foreign commerce of the

United States and pursuant to section 19 of the Shipping Act of

1984, as amended by the Ocean Shipping Reform Act of 1998 and the

Coast Guard Authorization  Act of 1998 ("1984 Act"), files this bond

with the Federal Maritime Commission;

NOW, THERE-FORE, the conditions  of this obligation are that the

penalty amount of this bond shall be available to pay any judgment

obtained or any settlement made pursuant to a claim under 46 CFR s

515.23(b) against the OTIS enumerated in Appendix A of this bond for

damages arising from any or all of the identified OTIS'

transportation-related  activities under the 1984 Act, 46 U.S.C. app.

1701 et seq., or order for reparations issued pursuant to section

11 of the 1984 Act, 46 U.S.C. app. 1710 or any penalty assessed

pursuant to section 13 of the 1984 Act, 46 U.S.C. app. 1712 that are

not covered by the identified OTIS' individual insurance

policy(ies), guaranty(ies) or surety bond(s).

This bond shall inure to the benefit of any and all persons who

have obtained a judgment or made a settlement pursuant to a claim

under 46 CFR § 515.23(b) for damages against any or all of the OTIS

f _ L : i
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identified in Appendix A not covered by said OTIS' insurance

policy(ies), guaranty(ies) or surety bond(s) arising from said OTIS'

transportation-related  activities under the 1984 Act, or order for

reparation issued pursuant to section 11 of the 1984 Act, and to the

benefit of the Federal Maritime Commission for any penalty assessed

against said OTIS pursuant to section 13 of the 1984 Act. However,

the bond shall not apply to shipments of used household goods and

personal effects for the account of the Department of Defense or the

account of federal civilian executive agencies shipping under the

International Household Goods Program administered by the General

Services Administration.

The Surety consents to be sued directly in respect of any bona

fide claim owed by any or all of the OTIS identified in Appendix A

for damages, reparations or penalties arising from the

transportation-related  activities  under the 1984 Act of the OTIS in

the event that such legal liability has not been discharged by the

OTIS or Surety within 10 days after a claimant has obtained a final

judgment (after appeal, if any) against the OTIS from a United

States Federal or State Court of competent jurisdiction and has

complied with the procedures for collecting on such a judgment

pursuant to 46 CFR 515.23(b), the Federal Maritime Commission, or

where all parties and claimants mutually consent, from a foreign

court, or where such claimant has become entitled to payment of a

specified sum by virtue of a compromise settlement agreement made
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with the OTIS and/or Surety pursuant to 46 CFR 515.23(b), whereby,

upon payment of the agreed sum, the Surety is to be fully,

irrevocably and unconditionally discharged from all further

liability to such claimant.

The liability of the Surety shall not be discharged by any

payment or succession of payments hereunder, unless and until such

payment or payments shall aggregate the penalty of this bond, and

in no event shall the Surety's total obligation hereunder exceed the

amount per member OTI set forth in 46 CFR § 515.21 identified in

Appendix A, or the amount per group or association of OTIS set forth

in 46 CFR § 515.21, regardless of the number of OTIS, claims or

claimants.

This bond is effective the day of I 19-I and

shall continue in effect until discharged or terminated as herein

provided. The Principal or the Surety may at any time terminate

this bond by written notice to the Federal Maritime Commission at

its office in Washington, DC. Such termination shall become

effective thirty (30) days after receipt of said notice by the

Commission. The Surety shall not be liable for any transportation-

related activities of the OTIS identified in Appendix A as covered

by the Principal after the expiration of the thirty (30) day period,

but such termination shall not affect the liability of the Principal

and Surety for any transportation-related  activity occurring prior

to the date when said termination becomes effective.
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The Principal or financial responsibility provider will

promptly notify the underwriting Surety and the Director, Bureau of

Tariffs, Certification and Licensing, Federal Maritime Commission,

Washington, DC 20573, of any additions, deletions or changes to the

OTIS enumerated in Appendix A. In the event of additions to

Appendix A, coverage will be effective upon receipt of such notice,

in writing, by the Commission at its office in Washington,  DC. In

the event of deletions to Appendix A, termination of coverage for

such OTI(s) shall become effective thirty (30) days after receipt

of written notice by the Commission. Neither the Principal nor the

Surety shall be liable for any transportation-related  activities of

the OTI(s) deleted from Appendix A after the expiration of the

thirty (30) day period, but such termination shall not affect the

liability of the Principal and Surety for any transportation-related

activity of said OTI(s) occurring prior to the date when said

termination becomes effective.

The underwriting Surety will promptly notify the Director,

Bureau of Tariffs, Certification and Licensing, Federal Maritime

Commission, Washington, DC 20573, of any claim(s) against this bond.

Signed and sealed this day of I 19 I

(Please type name of signer under each signature).

Individual  Principal or Partner

Business Address

Individual  Principal or Partner
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Business Address

Individual  Principal or Partner

Business Address

Trade Name, if Any

Corporate Principal

Place of Incorporation

Trade Name, if Any

Business Address (Affix

Corporate Seal)

BY

Title

Principal's Agent for Service

of Process (Required if Principal is not a U.S. Corporation)

Agent's Address

Corporate Surety

Business Address (Affix

Corporate Seal)

BY

Title

Subpart D - Duties and Responsibilities of Ocean Transportation

Intermediaries; Reports to Commission

§ 515.31 General duties.
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(a) License; name and number. Each licensee shall carry on its

business only under the name in which its license is issued and only

under its license number as assigned by the Commission. Wherever

the licensee's name appears on shipping documents, its Commission

license number shall also be included.

(b) Stationery and billing forms; notice of shiopef

affiliation.  (1) The name and license number of each licensee shall

be permanently  imprinted on the licensee's office stationery and

billing forms. The Commission may temporarily waive this

requirement for good cause shown if the licensee rubber stamps or

types its name and Commission license number on all papers and

invoices concerned with any ocean transportation intermediary

forwarding transaction.

(2) When a licensee is a shipper or seller of goods in

international commerce or affiliated with such an entity, the

licensee shall have the option of:

(i) Identifying itself as such and/or, where applicable,

listing its affiliates on its office stationery and billing forms,

or

(ii) including the following notice on such items:

This cornpainv is a shipper or seller of qoods in internationaL
commerce dr is affiliated with such an entitv. Upon request,
a seneral,statement  of its business activities and those 0%
iti affiliates, alone with a written list of the names of such
affiliates, will be provided.

(c) Use of license bv others; prohibition. No licensee shall
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permit its license or name to be used by any person who is not a

bona fide individual employee of the licensee. Unincorporated

branch offices of the licensee may use the license number and name

of the licensee if such branch offices:

(1) have been reported to the Commission in writing; and

(2) are covered by increased financial responsibility  in

accordance with §515.21(a)(5).

(d) Arrangements with ocean transoortation intermediarieq

whose licenses have been revoked. Unless prior written approval

from the Commission has been obtained, no licensee shall, directly

or indirectly:

(1) Agree to perform ocean transportation intermediary

services on shipments as an associate, correspondent, officer,

employee, agent, or sub-agent of any person whose license has been

revoked or suspended pursuant to §515.16;

(2) Assist in the furtherance of any ocean transportation

intermediary business of such person;

(3) Share forwarding fees or freight compensation with any

such person; or

(4) Permit any such person, directly or indirectly, to

participate, through ownership or otherwise, in the control or

direction of the ocean transportation intermediary business of the

licensee.

(e) Arrangements with unauthorized persons. No licensee shall



- 87 -

enter into an agreement or other arrangement (excluding sales agency

arrangements not prohibited by law or this part) with an unlicensed

person that bestows any fee, compensation, or other benefit upon the

unlicensed person. When a licensee is employed to perform ocean

transportation  intermediary services by the agent of the person

responsible for paying for such services, the licensee shall also

transmit a copy of its invoice for services rendered to the person

paying those charges.

(f) False or fraudulent claims, false information. No licensee

shall prepare or file or assist in the preparation or filing of any

claim, affidavit, letter of indemnity, or other paper or document

concerning an ocean transportation intermediary transaction which

it has reason to believe is false or fraudulent, nor shall any such

licensee knowingly impart to a principal, shipper, common carrier

or other person, false information relative to any ocean

transportation  intermediary transaction.

(9) Information provided to the principal or shipper. No

licensee shall withhold any information concerning an ocean

transportation intermediary transaction from its principal or

shipper, and each licensee shall comply with the laws of the United

States and shall exercise due diligence to assure that all

information provided to its principal or shipper or provided in any

export declaration,  bill of lading, affidavit, or other document

which the licensee executes in connection with a shipment is
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accurate.

(h) Errors and omissions of the principal or shipper. A

licensee who has reason to believe that its principal or shipper has

not, with respect to a shipment to be handled by such licensee,

complied with the laws of the United States, or has made any error

or misrepresentation  in, or omission from, any export declaration,

bill of lading, affidavit, or other paper which the principal or

shipper executes in connection with such shipment, shall advise its

principal or shipper promptly of the suspected noncompliance,  error,

misrepresentation  or omission, and shall decline to participate in

any transaction involving such document until the matter is properly

and lawfully resolved.

(i) Response to requests of Commission. Upon the request of

any authorized representative of the Commission, a licensee shall

make available promptly for inspection or reproduction all records

and books of account in connection with its ocean transportation

intermediary business, and shall respond promptly to any lawful

inquiries by such representative.

(j) Ex~sess written authoritv. No licensee shall endorse or

negotiate any draft, check, or warrant drawn to the order of its

principal or shipper without the express written authority of such

principal or shipper.

(k) Invoices; documents available upon request. Upon the

request of its principal(s) or shipper(s), each licensee shall
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provide a complete breakout of its charges and a true copy of any

underlying document or bill of charges pertaining to the licensee's

invoice. The following notice shall appear on each invoice to a

principal or shipper:

Uwon reauest, we shall provide a detailed breakout of the
comwonents of all charges assessed and a true cowv of eacG
pertinent document relatinq to these charges.

(1) Accountinq to principal or shipper. Each licensee shall

account to its principal(s) or shipper(s) for overpayments,

adjustments of charges, reductions  in rates, insurance refunds,

insurance monies received for claims, proceeds of C.O.D. shipments,

drafts, letters of credit, and any other sums due such principal(s)

or shipper(s).

5 515.32 Records required to be kewt.

Each licensee shall maintain in an orderly and systematic

manner, and keep current and correct, all records and books of

account in connection with its ocean transportation intermediary

business. These records must be kept in the United States in such

manner as to enable authorized Commission personnel to readily

determine the licensee's cash position, accounts receivable and

accounts payable. The licensee must maintain the following records

for a period of five years:

(a) General financial data. A current running account of all

receipts and disbursements, accounts receivable and payable, and

daily cash balances, supported by appropriate books of account, bank
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deposit slips, canceled checks, and monthly reconciliation of bank

statements.

(b) Tvpes of services bv shipment. A separate file shall be

maintained  for each shipment. Each file shall include a copy of each

document prepared, processed, or obtained by the licensee, including

each invoice for any service arranged by the licensee and performed

by others, with respect to such shipment.

(c) Receipts and disbursements bv shipment. A record of al1

sums received and/or disbursed by the licensee for services rendered

and out-of-pocket expenses

shipment, including specific

(d) SDecial contracts.

advanced in connection with each

dates and amounts.

A true copy, or if oral, a true and

complete memorandum,  of every special arrangement or contract

between a licensed freight forwarder and a principal, or

modification or cancellation thereof. Bona fide shippers shall also

have access to such records upon reasonable request.

5 515.33 RequLated Persons Index.

The Regulated Persons Index is a database containing the names,

addresses, phone/fax numbers and bonding information, where

applicable, of Commission-regulated  entities. The database may be

purchased for $84 by contacting Bureau of Tariffs, Certification  and

Licensing, Federal Maritime Commission, Washington, DC 20573.

Contact information is listed on the Commission's website at

www.fmc.gov.
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Subpart E -- Freight Forwarding Fees and Compensation

§ 515.41 Forwarder and principal; fees.

(a) ComDensation  or fee sharinq. No licensed freight

forwarder shall share, directly or indirectly, any compensation or

freight forwarding fee with a shipper, consignee, seller, or

purchaser, or an agent, affiliate, or employee thereof; nor with any

person advancing  the purchase price of the property or guaranteeing

payment therefor; nor with any person having a beneficial interest

in the shipment.

(bj Receipt for carqo. Each receipt for cargo issued by a

licensed freight forwarder shall be clearly identified as "Receipt

for Cargo" and be readily distinguishable from a bill of lading.

(c) Special contracts. To the extent that special

arrangements or contracts are entered into by a licensed freight

forwarder, the forwarder shall not deny equal terms to other

shippers similarly situated.

(d) Reduced forwardinq fees. No licensed freight forwarder

shall render, or offer to render, any freight forwarding service

free of charge or at a reduced fee in consideration of receiving

compensation from a common carrier or for any other reason,

Exception: A licensed freight forwarder may perform freight

forwarding services for recognized relief agencies or charitable

organizations, which are designated as such in the tariff of the

common carrier, free of charge or at reduced fees.
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(e) In-plant arranaements. A licensed freight forwarder may

place an employee or employees on the premises of its principal as

part of the services rendered to such principal, provided:

(1) The in-plant forwarder arrangement is reduced to writing

in the manner of a special contract under 5515.32(d), which shall

identify all services provided by either party (whether or not

constituting a freight forwarding service); state the amount of

compensation to be received by either party for such services; set

forth all details concerning the procurement, maintenance or sharing

of office facilities, personnel, furnishings, equipment and

supplies; describe all powers of supervision or oversight of the

licensee's employee(s) to be exercised by the principal; and detail

all procedures for the administration or management of in-plant

arrangements between the parties; and

(2) The arrangement is not an artifice for a payment or other

unlawful benefit to the principal.

5 515.42 Forwarder and carrier; compensation.

(4 DiscLosure of principal. The identity of the shipper must

always be disclosed in the shipper identification box on the bill,

of lading. The licensed freight forwarder's  name may appear with

the name of the shipper, but the forwarder must be identified as the

shipper's agent.

(b) Certification required for compensation. A common carrier

may pay compensation to a licensed freight forwarder only pursuant
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to such common carrier's tariff provisions. Where a common

carrier's tariff provides for the payment of compensation,  such

compensation shall be paid on any shipment forwarded on behalf of

others where the forwarder has provided a written certification as

prescribed in paragraph (c) of this section and the shipper has been

disclosed on the bill of lading as provided for in paragraph (a) of

this section. The common carrier shall be entitled to rely on such

certification unless it knows that the certification is incorrect,

The common carrier shall retain such certification for a period of

five (5) years.

(cl Formof certification. Where a licensed freight forwarder

is entitled to compensation, the forwarder shall provide the common

carrier with a signed certification which indicates that the

forwarder has performed the required services that entitle it to

compensation. The required certification may be placed on one copy

of the relevant bill of lading,  a summary statement from the

forwarder, the forwarder's compensation invoice, or as an

endorsement on the carrier's compensation check. Each forwarder

shall retain evidence in its shipment files that the forwarder, in

fact, has performed the required services enumerated on the

certification. The certification shall read as follows:

Tha undersianed herebv certifies that neither it nor any
hoEdincr c&mwanv, subsidiarv, affiliate, officer, director,
aaent or *executive of the undersigned has a beneficia&
interest in this shipment; that it is the holder of valid FMC
License No. , issued bv the Federad
Maritime tiommission and has performed the following services:.
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u Enqaaed, booked, secured, reserved, or contracted
directlv with the carrier or its aqent for space aboard a
vessel or confirmed the availabilitv of that space; and

(22 Prepared and processed the ocean bill of ladinq, dock
reoeiwt, or other similar document with respect to the
shipment.

(d) Compensation pursuant to tariff provisions. No licensed

freight forwarder, or employee thereof, shall accept compensation

from a common carrier which is different from that specifically

provided for in the carrier's effective tariff(s). No conference

or group of common carriers shall deny in the export commerce of the

United States compensation to an ocean freight forwarder or limit

that compensation to less than a reasonable amount.

(e) Electronic data interchanqe. A licensed freight forwarder

may own, operate, or otherwise maintain or supervise an electronic

data interchange based computer system in its forwarding business;

however, the forwarder must directly perform value-added services

as described in paragraph (c) of this section in order to be

entitled to carrier compensation.

(f) Comoensation; services performed by underlyinq carrier;

exemptions. No licensed freight forwarder shall charge or collect

compensation  in the event the underlying common carrier, or its

agent, has, at the request of such forwarder, performed any of the

forwarding services set forth in 5515.2(i) unless such carrier or

agent is also a licensed freight forwarder, or unless no other

licensed freight forwarder is willing and able to perform such
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services.

(g) Duplicative compensation. A common carrier shall not pay

compensation for the services described in paragraph (c) of this

section more than once on the same shipment.

(h) Non-vessel-oweratinq  common carriers; compensation. (1)

A licensee operating as an NVOCC and a freight forwarder, or a

person related thereto, may collect compensation when, and only

when, the following certification is made together with the

certification required under paragraph (c) of this section:

The undersiuned certifies that neither it nor anv related
person ha.9 issued a bill of ladins or otherwise undertakeq
common carrier reswonsibilitv as a non-vessel-oweratinq  commoq
carrier for the ocean transportation of the shiwment covered
bv this bill of ladins.

(2) Whenever a person acts in the capacity of an NVOCC as to

any shipment, such person shall not collect compensation,  nor shall

any underlying ocean common carrier pay compensation to such person,

for such shipment.

(i) Comnansation;  beneficial interest. A licensed freight

forwarder may not receive compensation from a common carrier with

respect to any shipment in which the forwarder has a beneficial;

interest or with respect to any shipment in which any holding

company, subsidiary, affiliate, officer, director, agent, or

executive of such forwarder has a beneficial interest.

By the Commission.

a i 5% i t

Secretary
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FEDERAL MARITIME COMMISSION

-46 CFR Parts 510,5115,  and 583

[Docket No. 98-281

Licensing, Financiq Responsibility
Requirements, andPener&l DW@s for
Ocean Transportatt$n Int@rmediiries

license, or maintains a mailing address
in the Umted Stares For purposes of
this part, the term ‘agent’ does not
include an agent for service of process
designated in accordance with
5 515.24 ”

0
AGENCY: Federal Maitime Comr&sion.
ACTION: Notice of Priposed Rub&king.

SUMMARY: The Federal M&time
Commission propoqs to a&l ne#
regulations establisl$ng liczenskg and
financial responsibigty requirem@ts for
ocean transportation intermediartes in
accordance with thsShipp&ng Ac% of
1984, as modified bp the mean
Shipping Reform Ac$ of 1996 (tie Coast
Guard AuthorizatiolP Act af 19B8f.
DATES: Submit comments on or before
January 21,1999.
ADDRESSES: Addressall coemen@
concerning this pro
C. Polking, Federal
Commission, 8CO N
Room 1046, Washi
0001.
FOR FURTHER INFORMi$Tlf3N GONTACT:
Bryant L. VanBrakle Director, Bmeau of

Tariffs, Certificati@n  and:Licbn&ng,
Federal Maritime Eommbsicw,  ‘600
North Capitol Str&t, NW.,
Washington, DC. 2&573-0001,  $02)

Proposed 5 515 3 seeks to license
those OTIS who are performing m the
United States the services, or holding
out to perform the services, associated
with the transportation of cargo to or
from the United States. The Commission
has ruled that a freight forwarder must
perform “traditional value added
services” as defined in 5s 515.2(i)  and
(n)(l) to be considered a freight
forwarder. See In Re: The Impact of
Modern Technology on the Customs and
Practices of the Freight Forwarding
Industry--Petition  for Rulemaking:
Order Denying Petrfion  for Rulemaking
or Declaratory Order, 26 S.R.R. 416,425
(1996). In addition, in determining
whether a person is acting as a common
carrier, and thus as an NVOCC, as
defined by section 3(6) of the 1964 Act,
the Commission has consistently held
that no single factor determines a
common carrier’s status, but an essential

This definition would have required
any foreign-based OTI providing OTI 1
services to or from the United States .
through an agent who is physically
present in the United States, regardlegs
of the amount of service that agent is
providing to the foreign-based OTI, tc3be
licensed. Under this option, the
Commission believes it would have
been imposing licensing requirement8 to
a greater degree than envisioned hy
OSRA (although the foreign-based 0%~
who would have been licensed by the
Commission under this definition
would not have been required to obtain
financial responsibility in the higher
amount required under § 515.21(a)(4)&
Because this approach would have
given minimal significance to the “in
the United States” limitation, it is not
being proposed as a feasible o

P
tion.

Rather, the proposed rule o fers for
comment two alternative definitions if
“in the United States” for purposes of
the licensing requirements of this park
The Commission recognizes that the
first proposed definition is relatively
broad, and the second relatively narr(Iw.
The Commission specifically requests
comment on these proposed definitions,
suggestions for modifications, or
additional approaches which
commentersmay wish to offer.

523-5796.
Thomas Panebianco,Gene~l  Counsel.

Federal Maritime @ommission, $00
North Capitol St., NW., Washi t o n ,
DC 20573-0001, (i(o2) 523-594T.

SUPPLEMENTARY INF&I~ATIC&~:  %&Ocean
Shipping Reform Ac$ of 19b-6 (“O$RA”),
Public Law 105~256i  112 SW. 1902,
amends the Shipping Act d 1984
(“1964 Act”), 46 U.S$. app. 17Ul~et
seq., in several resp*ts relrtina tQ ocean
freight forwarders a&l non-vessel-
operating common ci$rriers
(“NVOCC&.  The FetleFal Marititie
Commission (“FM,‘* or “Comn&is@on”)
proposes new regula@ioions, 146 @R
part 515, to implem+t chqges
effectuated 574oby  @if&A. In add&on,
the proposal seeks tqremoie eliisfing
parts 510  and 563. F@ally, under pe
Commission’s restru$turin~ of its mles,
the new part 515  wiB be inth&d!in
subchapter B of chapter IV, 46 CFR.

Licensing Requirem@nts

a
OSRA applies the $equiremeataof

c section 19 of the 19ti Act trr, alI ‘%cean
transportation intern$ediaries”  f”t$TIs”)
in the United States. &I O’!ZI mea@ an
ocean freight forwar&r or &I NVQCC as
those terms are defin$d by the 1964 Act.
OSRA requires that 41 QTIs in the
United States be lice&xl by the
Commission.

characteristic to be evaluated is
“whether he holds himself out to carry
goods from whomever offered to the
extent of his ability to carry.” Activities,
Filing Practices and Carrier Status of
Corttainerships,  Inc., 9 F.M.C. 56, 62
(1965).

The legislative history of OSRA
dirticts the Commission to determine
“when foreign-based entities conducting
business in the United States are to be
considered persons in the United
Stat&” for purposes of the licensing
requirements of section 19 of the 1964
Act. S. Rep. No. 105-61,105th  Cong.,
1st Sess., at 31 (1997) (“Report”).
Moreover, the Comtission is directed to
co&der that certain foreign-based OTIS
would not be licensed when
establishing financial responsibility
requirements for OTIS. Id. Thus, the
language clearly contemplates that
certain foreign-based OTIS engaged in
the transportation of cargo to or from the
United States would not be licensed but
would instead be required to establish a
higher amount of financial
responsibility than those OTIS who are
‘in the United States’ for purposes of the
1964 Act.

me approach which the Commission
considered and rejected would have
provided: “For purposes of this part, a
person is considered to be ‘in the United
States’ if such person is incorporated in
the United States or maintains a
physical presence in the United States
thrtrugh another person, including a
subsidiary, affiliate, agent or office
wh&her such subsidiary, affiliate, agent
or office is incorporated or
uniacorporated. Indicia of physical
presence in the United States include,
but are not limited to, whether the
person holds a taxpayer identification
number, or a state or local business

Proaosed definition number one
provides: “For purposes of this part, &
person is considered to be ‘in the Uni@ed
States’ if such person is resident in or
incorporated or established under the
laws of the United States. Only perso+
licensed under this part may furnish c$r
contract to furnish ocean transportatiti
intermediary services in the United
States on behalf of an unlicensed oceQ
transportation intermediary.”

This definition would require all
unlicensed foreign-based OTIS who u+
an agent in the United States to provide
OTI services to or from the United
States to use only licensed OTIS as th&
agents. Therefore, an agent used by thi
unlicensed foreign-based OTI would
have to be providing OTI services in i$
own right and obtain its own OTI
license and financial responsibility.
This would not, however, be a
substitute for the unlicensed foreign-
based OTI’s financial responsibility. A@1
unlicensed foreign-based OTIS would
need to obtain financial responsibility
as required under proposed
fi 515.21(a)(4).

The Commission  recognizes that
currently, many unlicensed foreign-



based OTls use agents in the United
States who provide only ?nimal
service, such as processmpbills 01
lading. Providing this level of service
alone may not rise tQ the level of
operating as an OTI. Therefore, under
this option, tl-sese agents wQuld  need to
obtain an OTf license or would be
precluded from providing Cuch services
on behalf of fQreignbased

P
TIs.

The second;proposed de inition of “in
the United Stetes” provideii: “For
purposes of t&is part, a person is
considered tobe ‘in the Utited States’
if such person is inclarparated in,
resident in, oeestabffshed tinder the
laws of the U&ted States, cjr otherwise
maintains a p&ysical prQsmce in the
United States: Such indicia of physical
presence may include, but are not
limited to, wl%ether Ihe per$on holds a
taxpayer iden#ificat&n nu@ber, a state
or local busimss license, 6 maintains a
mailing addr s in the LEni~ed States.”

3 ICIThis secon option wou license
only those enlti& who are freight
forwarders or~NVOCCs  under Qrooosed
5 5152(n).  It does mat cotltbmplate
licensing thQ$? entities in t&e United
States who arg acting sob1

d
as agents for

unlicensed f@eign-based TIs who
provide OTI s&ices to or born the
United States, For euampl$ entities that
simply proces b+llS-Qf  lad@g for an
unlicensed fgeign-based ClTI would not
be required tdbe licensed. iln those
instances wh+e an gnliceqsed forelgn-
based OTI usd~ the Bmitedservices of
such an agent, the unlicQn$ed  foreign-
based OTI wqld be required to furnish
the financial ?+asponsibilIt$  under
proposed 5 5%.21(a)(4). Si@nilarly, when
a licensed O’I9 perfQrrns  fe$ver services
than would qpalify it as arsOT1 under
5 5152(n) for an unlcenae$ foreign-
based OTI, then the u&cased foreign-
based OTI would fumisl t&e financial
responsibilitv:requir!ed under proposed
s 5i521(a)(4j,  -

- -

In order to tietter assess t&e impact of
the proposed debnitiQn, t& -
Commission f& particularly interested in
receiving con@nent regamdipg entities
who are operlin

i
as agent@ in the

United Statesan tha range of services
they provide, specif%cally  qhether they
are performi

3
minimal setvices, such

as processing, ills of la&n& or whether
they are engaged in a full

“p
ectrum of

OTI services, iuch as boQk;ng vessel
space, prepar&g doQum&ntation,  and
soliciting car*,

The CommsWon is required to issue
a license to alay per&m dai it
determines is qualiffed by experience
and character-to act as an QTI, including
all entities in -the United S$ates formerly
known as NVe)CCs. The~lidensing
requirements-fn  46 @R pa@ 510
mandate that freight forwdders possess

a rnnnmum  three years of experience m
freight forwarder duties in the United
States, plus the necessary character to
render freight forwarder services.
NVOCCs are currently not required to be
licensed. The proposed rule applies
those licensing requirements from part
510  to proposed part 515.  As a result,
all OTIS must oossess three vears of
experience providing OTI duties to be
ehglble for a license. To effectuate this
change, the Commission offers the
foliowing guidance. all freight
forwarders who have a valid license and
proof of financial responsibility in effect
on May 1, 1999, will continue to be
licensed while the Commission issues
those freight forwarders new licenses as
OTIS, provided that they increase their
financial responsibility as required by
pro osed subpart C by May 1,1999.

NCOCCs must submit an application
for a license and provide proof of their
increased financial responsibility as
required by proposed subpart C by April
30, 19%. Provided that such applicants
have a valid tariff and proof of financial
responsibility in effect on May 1,1999,
these NVOCCs will be provisionally
licensed while the Commission reviews
their applications to determine if they
meet the character and experience
re uirements.

2lecause the new rules reauire that all
OTIS possess three years of experience
in order to qualify for a license, and
because some existing NVOCCs may
have less than the requisite three years,
the Commission has determined that
anv NVOCC with a tariff and evidence
of its financial responsibility in effect as
of the date of publication of the
proposed part 515 in the Federal
Register will be permitted to continue
operating as an NVOCC without the
necessary experience. However, a
person operating under this
arrangement may not act as a qualifying
individual for another ocean
transportation intermediary until he or
she has obtained the necessary three
years of experience in ocean
transportation intermediary services in
the United States.

Exemption From Licensing
Requirement

The Commission is proposing to
exempt from its licensing requirements
any person which exclusrvely transports
used household goods and personal
eflects for the account of the Department
of Defense (“DOD”) or under the
International Household Goods Program
administered by the General Services
Administration (“GSA”). These persons
are currently exempt from the
Commission’s NVOCC financial
responsibility requirements of 46 CFR
part 583 and that exemption is being

carried over mto the proposed &&$kt f
C of part 515 These carriers are exam
from the Commission’s tariff and 4
financial responsrbility requirements 5
because they are subject to GSA
requirements that they post a b$md an

B

file their rates with GSA. In addition,
DOD requires that participants In its

i
;

Personal Property Program be lfcen$ed g
by that agency These same reatons $
would appear to permit the Co@mirsi
to exempt these entities from tl& +_
licensing requirements of propesed pa$
515.

Financial Responsibility Rew&

this requirement shall be availqle b
pay for damages suffered by Qcoan !:
common carriers, shippers, an& others,
arising from the transportatiQ&ela@?d

factivities of the covered OTI. R&pQr#  at 5
31. As instructed by the Reportj the
Commission has defined trans&n%a#iQ
related activities at proposed $@15.2(
to include all of the freight fotiandbg f
activities enumerated in prQpo$ed
5 515.2(i), as well as other specffied
activities. The Report specifica@y

;

indicates that the bonds, or ot&r
:

instruments of financial res*o&ibi&y,~
are intended to cover liabilitie~rel&ed$
to service contract obligations, BS well $
as damages resulting from loss br ;f
conversion of cargo, from the r&gli@en* B
or complicity of the insured entity, or 4
from nonperformance of servicjs:
Report at 31. The Commission’#
definition of transportation-releted i
activities is not meant to be inc&rsi%ze, $
but rather to indicate the broad!
spectrum of activities which OTIS Bay [
engage in, and which shall be +veed f
by the OTIS’ instruments of finfncial ;
responsibility. To the extent, hewever, i
that someone who operates as @ On f
also provides non-OTI services; t&e r
services would not be covered by the ?
bond, surety or other insurance This
position is consistent with the

E

Commission’s determination i@ Do&e{
No. 91-1,  Bondmg  of Non-vess@l-
operating Common Carriers, 251 S&R.  i
1679,1685  (1991),  modified otiothhc  P
grounds, 26 S.R.R. 137 (1992),  iwhereid
the Commission stated:

As Congress has indicated, the band is
intended IO ‘I* * *

f
be available to pay any $

judgment for damages arising out e$f an
NVOCC’s activities as an ocean co&non g
carrier providing ocean transportatfon
services ” (citation omitted). To the extent a

i



that someone who operates BE: an NVOCC
also prowdes  non-NVOCC  services, these
services would not be covered by the tanci
25 S RR at 1685.

The Commission aleo establishes new
procedures, at propo$ed 5 5’35.23, for
pursuing clarms agamst OTIS. Any party
may seek an order for reparation at the
Commission pursuan# to sections 11 or

a
4 of the 1984 Act. titernatively, where
claimant seeks reli& in an appro&rriate

court, the claimant shall attempt te
resolve its claim wib the financial
responsibility provider priair to se&ing
payment on any judgRnent it has ok will
obtain. The Commission believes @at it
does not have the au&o&y to l&r@ or
prevent a claimant f&m se&rig jitdicial
access prior to pm&g a setilement
with the financial rea$oesil&ility
provider, particularly whem suehE
restrictions could prvent &aim&s
from filing their acti&s wilin a ritatute
of limitations. Howe&r, in&ght of the
Report language dir&t@ the
Commission to estab#ish an altdtive
process for resolvin ’ laimr again@ the
OTI’s instrument ofTnsncirl
responsibility, the C~mmislion-b&eves
that it may require t&e claimanf td seek
a settlement prior to Bnforctng  an)
judgment it has or w#l ebt&n.
Therefore, the rules erovidp that tipon
notification of the cdfnplaiti, the
financial responsibil&y prcwider and
claimant can settle t&e &i&3 witl%the
OTI’s consent, or, if #he Olslt. fails to
respond to the notici of the claim
within 45 days, the fjnencial
responsibility provier ami claIm$nt
can settle the claim &In the& omffn.If,
however, the partiesfail to reach
agreement within g&days, then ‘e

3bond, surety or othe@ ineur&nce s all be
available to pay any Juc$gtmsnt -for.
damages to the exter$t they-arise ftom
the transportation-related actititiCs of
the OTI.

Proposed 5 515.23+proviQes  tha#
ordinarily, the fman$ial re&ponail@ility
provider shall pay qe j m within
10 days; within that $im firr&icial
responsibility provider may in@re into
the subject matter o&Be juelgmeti to
ensure that it is for &magea covered by
the instrument of firzancial
responsibility-i.e. &at it &rises f)om
transportation-relet* activities. Beport
at 31. However, the Commissioar 4s

e
aware that there map be inetaneer)  where
the financial respon$bilit$ prcwi+er has
a legitimate cballen& to a #rrdgsm+rt. For
example, in the eveqt that 8 cll@mt
obtains a default ju+mene  as & r&ult of
invalid service of pqc@ss, or se- other
procedural defect, tJ!Ie inaciai
responsibility provider mar,! seek to
vacate the judgment. To thet limited

extent. the Commission recogmzes that
the financial responsibility provider
may have a genuine basis for mqmring
into the validity of the judgment as well

In proposed 5 515.21, the Commission
proposes to establish a range of fmancial
responsibility requirements
commensurate with the scope of the
activities conducted by the different
OTIS and the past fitness of OTIS m the
performance of intermediary services.
Report at 31-32. Thus, OTIS operating
as freight forwarders in the United
States will be required to establish
financial responsibility in the amount of
$50,000; OTIS operating as NVOCCs in
the United States in the amount of
$75,600; and OTIS operating as both
freight forwarders and NVOCCs in the
United States will be required to
establish financial responsibility in the
amount of $100,000. Unlicensed
foreign-based entities that provide OTI
services for transportation to or from the
United States but are not operating “in
the United States” as defined in
proposed 5 515.3 will be required to
establish financial responsibility in the
amount of $150,000. Groups or
associations of OTIS will be able to
provide financial responsibility for their
members with the maximum aggregate-- -
amount of $3,000,000.

Prooosed (j 515.21 seeks to increase
the amount of financial responsibility
required to be provided by OTIS to more
accurately reflect the diversity of
activities engaged in by OTIS. The
current NVOCC fInancia1  responsibility
amount of $50,000  was established by
the Non-Vessel-Operating  Common
Carrier Amendments of 1990, Pub. L.
101-595.  At that time, House Merchant
Marine and Fisheries Chairman Walter
B. Jones commented that the $50,000
was a minimum amount, which the
Commission would “have the
continuing flexibility to adjust * * * as
changing circumstances warrant.” 136
Gong. Rec. E2210-2211  (June 28,199O).
Thus far, the Commission has not
increased the amount of financial
responsibility required by an NVOCC,
but current circumstances warrant the
increased amounts-proposed here. The
FMC has faced an increasing number of
NVOCCs who have gone bankrupt or
changed company names to avoid their
responsibilities arising from
transportation-related activities, thereby
augmenting the importance of an
adequate bond, surety or other
insnrance. Increasingly, injured
shippers have not been made whole
when seeking reparationfrom the
instrument of financial responsibili t t
We note as well the diverse activiticbs
engaged in by OTIS due to the
innovations and technological advIIm  oal

made by the shippmg industry. The 1
increased amounts proposed here will
better

In a dition, the Report directs thes ..
rotect the shipping public.

FMC to consider, when establishing the
amount of financial responsibility
necessary for foreign-based OTIS,  that
such OTIS are not “in the United Stated’
as defined by proposed S 515.3, and,
therefore, are not subject to the
Commission’s licensing requirements,
but nonetheless provide ocean
transportation intermediary services far
transportation to or from the United
States. Report at 31. Accordingly, the
Commission has established different
levels of financial responsibility
requirements, increasing the amount 04
financial responsibility required by
foreign entities, based on the high
volume of judgments obtained against
foreign-based NVOCCs and the extent ef
financial injuries to shippers that have
resulted.

Proposed 5 515.27 amends the mean%
by which a common carrier can obtain
proof of an NVOCC’s compliance with
the tariff and financial responsibility
requirements of the 1984 Act. Currently,
part 583 provides that a common car&r
can consult a list provided by the
Commission of bonded and tariffed
NVOCCs. Because tariffs will no longer
be filed with the Commission, the
proposal provides that carriers may
review a copy of the NVOCC’s tariff
published in accordance with part 520
of this chapter, either through the
NVOCC’s website or by other means
established by the NVOCC. Carriers a$o
will be able to contact the Commissiorg
to verify that an NVOCC has filed
evidence of its financial responsibilits.
Additionally, the Commission propos&s
in 5 515.27(d) that it will publish at it%
website a list of the locations of all
carrier and conference tariffs, as well es
a list of all OTIS who have furnished t$ie
Commission with evidence of their
financial responsibility. The
Commission seeks comments on this
proposal. Carriers may adopt other
appropriate procedures for purposes I$
this section, so long as such proceduris
are set forth in the carrier’s tariff.

Duties and Responsibilities of OTIS
OSRA requires all NVOCCs to be

liccanscd as OTIS under section 19 of&e
1984  A(?, and thus, as licensees,
NV( )( I( 15 are subjected to the same
rc~~)~c~ll~~ltillties as ocean freight
1111 w.lrtiws. Proposed 3 515.31
III( III t~~~ratos many of the duties of
III*IJ:~~ lllrwarders from 46 CFR 510.2s
#IIIII 111 (:k’R 510.22 and applies them &J
.ttI III IYIS~I~. Those duties include a
II **11:11t  Iorwarder’s responsibility to it?
1111111 11)~11.  as definedin proposed
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5 515.2(p); an NVOCC’s  responsibility to
its shipper, as defined in prqosed
5 515.2(s);  and a licensed O’l%
responsibility to the Commission
generally. In addition, the
recordkeeping requirements af licensed
freight forwardsrs under 46 CFR 510.24
would now be cipplicable to all
licensees, This is reflected in proposed
$515.32.

Proposed sutrpapt  E incowrates most
of the regulatids of 46 CF% fi10.22 and
510.23 relating+0 the &es ami
compensation @id in exchange for
freight forward&g  services, end adds
two sections re@ing in-@&t
arrangements ad ele&rotie data
interchange. Pmposed 3 515i4lIe)
provides for the p&ewe@ @f a licensed
freight forward@r’s emplope+) on the

order to preve& &AL& &gement
from being an @rtificefor in!&nlawful
payment to thsprinc

2
al, it fs required

that the forwax$er an p*@pal
document theie in-plpslt eegement by
executing a sp&ial -tract lnot filed
with the Com@sdon;)  under proposed
5 515.32(d). (U@der weat  jegulations
at 46 CFR 510.&(d), (I licensee is
required to mttdntein  B true and
complete copy, or if -1, a &ue and
complete memorand-, of qvery special
arrangement or contract with a
principal, or Illlodification q
cancellation th&eof. to w&h it may be
a party). The special conea+ shall
identify all th@detaiks of the
arrangement, i&clu&g the #might
forwarding semces ts, bep$rformed by
the employee@. This se&c@ is not
intended to reIch in&deat$ visits to the
principal’s pr&nises by a fwarder
employee or r&eti@ be&v&m
forwarders and pdncsipals, )ut rather
seeks to reach &he fomvardej employee
placed on the griaci@‘s pkmises to
perform freigld forwtidiag cervices on a
recurring or catinuing basis or for a ’
fixed period of time.

Further, prqosed 8 51542(e)
provides that a licensed srefsht
forwarder ma2 operate a~ dectronic
data interchqe conrputsr&ased system
in its forward&g bu&eas. by order to
collect carrier compensatiob, however,
the forwarder tiust also pe$orm the
traditional va&e-added services of
booking, secang, 01 coni%&ning  space
for cargo and @paring a& processing
shipping docu$nents, and c&tify the
performance d those serviaes to the
carrier.

The reportigg, recerdkee
disclosure req$iremants c

ing and
$tained in

this proposed fule have be@n submitted
to the Office of Management and Budget

(OMB) Public burden for this collection
of information is estimated at 5,164
man-hours for 4,600 OTIS. This estimate
includes, as applicable, the time needed
to review Instructions, develop, acquire,
install, and utilize technology and
systems for the purposes of collecting,
validating, and verifying information,
processing and maintaining
information, and disclosing and
providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to
respond to a collection of information,
search existing data sources, gather and
maintain the data needed, and complete
and review the collection of
information; and transmit or otherwise
disclose the information.

Send comments regarding the burden
estimates to the Office of Information
and Regulatory Affairs, Office of
Management and Budget, Attention
Desk Officer for the Federal Maritime
Commission, New Executive Office
Building, 725 17th Street, NW.,
Washington, DC 20503 within 30 days
of publication in the Federal Register.

The FMC would also like to solicit
comments to: (a) Evaluate whether the
proposed collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (b) evaluate the
accuracy of the Commission’s burden
estimates for the proposed collection of
information; (c) enhance the quality,
utility, and clarity of the information to
be collected; and (d) minimize the
burden of the collection of information
on respondents, includ&g through the
use of automated collection techniques
or other forms of information
technology. Comments submitted in
response to this proposed rulemaking
will be summarized and/or included in
the final rule and will become a matter
of public record.

Initial Regulatory Flexibility Analysis

Why the Commission is Considering the
New Rule

The Commission proposes to add new
regulations establishing licensing and
financial responsibility requirements for
OTIS in accordance with the 1984 Act,
as modified by OSRA and part 424 of
Pub. L. 105-383 (The Coast Guard
Authoriz?tion Act of 1998).

Objectives and Legal Basis for the New
Rule

OSRA amends the 1984 Act in several
respects relating to ocean freight
forwarders and NVOCCs. The
Commission proposes new regulations,

at 46 CFR part 515, to implement i

changes effectuated by OSRA.
OSRA requires that all OTIS in the i

United States be licensed by the i
Commission. Further, all OTIS wgl be ;
required to establish their financi!al i
responsibility before performing vy i
intermediary services in the United -
States. The bond, surety or other
insurance obtamed pursuant to t&is

;

requirement shall be available to pay for E
damages suffered by ocean co-n i
carriers, shippers, and others, ariiing 1
from the transportation-related a&ivities i
of the covered-OTIS.  Re art at 31?

P
z

The Report specifical y indicaes that {
the bonds, or other ‘instruments & :
financial responsibility, are inteded to ’
cover liabilities related to service
contract obligations, as well as dwges t
resulting from loss or conversioniof
cargo, from the negligence or codplitity i
of the insured entity, or from
nonperformance of services. The new
rule proposes to establish a rang4 of j
financial responsibility requirexr@nts
commensurate with the scope ofithe

f
i

activities conducted by the diffeant ;
OTIS and the past fitness of OTI4  in the
performance of intermediary duties.

;

Description of and Estimate of t&e
Number of Small Entities to Which the I
New Rule Will Apply

To determine whether a business i
should be considered a small en&y, ahe i
Small Business Administration @B&“)f
has established statutory defInit&ns of
small businesses (13 CFR part 121, @I f
January 31,1996).  Businesses clrssi&d $
in the Standard Industrial Class@ioalon~
code 4 73 1, including ocean frei&t
forwarders and NVOCCs, are ev&u&ed !
by the their annual receipts (gross i
annual revenues). Ocean freight ;
forwarders and NVOCCs with l&s than f
$18.5 million in annual receipts-
considered small businesses by #Z&A. i
The Commission does not have 911
revenue data readily available, &t ig e
general, is aware that a handful gf O!I’Is f
handle the bulk of the intermedh ;
cargo in the U.S. trades, while n#ost
OTIS are small operators. With&t

;
;

specific OTI revenue data, howwa,  thd
Commission assumes that most If not al@
OTIS have revenues of less thani$f8d 6
million, and are considered to b small i
businesses.

Projected Reporting, Record Keeping L
and Other Compliance Require&e&  04
the New Rule

It is estimated that the new r@e 411 5
impose, in varying degrees, a rep-g [
burden on the entire OTI univem. ‘&e f
burden is calculated on the esti@-mt@
amount of cost and time necess&y t8

[
5

comply with various requiremats of 48



CFR part 510. Calculated below are the
estimated costs resulting from the new
rule

Cost to the Government
The additional bufden to the

government, i.e., &he Commission, as a
result of the new rule is-expecked to be
minimal. The Commisstin do& not
anticipate hiring any acl&tional staff to
admimster chantngs occming kern the
new rule, but is &pected to handle the
anticipated additibnal workload with
existing Commisdon staff.

Cost of Filing Time
The new rule p9oposm chan@ng the

Commission’s r&s by aequil+$g  U.S -
based NVOCCs agd oce&n fnei .

8
t

forwarders also _ eratirSg as I OCCs to
be licensed with%e FMC. I1 abo
requires foreign-lsed lWW% to
establish financi$ resp@nsiUl#ty.  It
could also invol$ the Ifcen@$g  of
agents of foreign-#ased IpVoC@s.  Ocean
freight forwardeM oper&ng s$ely as
ocean freight foruiarders  in the U.S.
export trade are &eadyreqnir@d to be
licensed with the&mnrissibsunder the
current rules, and would thrr&ore be
unaffected by thib change.

Based on a sutiev cotiuated bv the
Commission, it ige&msted-th$t the
average hourly l&or coat to fil&
evidence of financial re&poRsi@ility or
complete a new l#censeapplicfdtion is
$41. Further, it i*estim*ted-to$urently
take individual clean fi;eig&  &warders
3.5 hours to file &dense offijiancial
responsibility anl complete a flew
license applicatiain at aa averrge labor
cost to the respo&lent of $144; This cost
takes into accoud time to gr&er
information and @omplste  t&e

unchanged undeg the nm rule, it is
estimated that the additional &bor cost
of the new rule tg each U.S.-b&ed
NVOCC will be $944 in the fidt year.

Based on the C$mmiasion’s survey, it
is estimated that #t wou& t&&each
foreign-based NWCC 1.5 houts of staff
time to file evideqce of #?inanctal
responsibility at an avenge laBor cost to
the respondent o# $62 im the f@t year.
Each ocean freig?@ krw%rder  dlso
operating as an P&C333 would require
0.5 hours per ye% to an&end $eir
applications and their financiil
responsibility at )n average la$or cost to
theresponde-nt of $21 i@ {ha f&t year.

The total addidonal labor cast of the
new rule is expedted to rea& Llmost
$255,000 in the fIr.st ye@. 1~ shbsequent
years, since all operating NVdCCs and

ocean freight forwarders also operatmg
as NVOCCs will have financial
responsibility and/or be licensed, the
total labor cost for filing time 1s
expected to decrease substantially.

Cost of Lxensing  Fee
The Commission’s current user fees

for processing a new application is
5778, and $362 for an amendment. The
new rule changes the current
requirements by requiring U.S.-based
NVOCCs to file a new application to
become licensed. Further, ocean freight
forwarders also operating as NVOCCs
will be required to amend their licenses.
However, since licensing fees do not
change under the new rule, ocean
freight forwarders in the U.S. export
trade that are already required to be
hcensed with the Commission will not
be affected in this regard. Further,
foreign-based NVOCCs are not required
to be licensed under the new rule. U.S.-
based agents of foreign-based NVOCCs
might be required to be licensed. Since
it is presumed that most would already
be licensed, the impact is expected to be
de minimis.  The total additional
licensing cost to OTIS to comply with
the new rule is estimated to be $1.3
million.

Cost of Increasmg the Financial
Responsibility Requirement

The new rule proposes raising the
financial responsibility requirement for:
Ocean freight forwarders operating
solely as ocean height forwarders in the
U.S. export trade from $30,000 to
$50,000, with $10,000 in additional
coverage for each unincorporated
branch office; U.S.-based NVOCCs will
be required to increase their fmancial
responsibility from $50,000  to $75,000
with $10,000 in additional coverage for
each unincorporated branch office that
is not already covered under an ocean
freight forwarder’s financial
responsibility; and foreign-based
NVOCCs will be required to increase
their financial responsibility from
S50.ooo to $150.000.  Entities that. ,
operate as both ocean freight forwarders
and NVOCCs are presently required to
have separate financial responsibility,
financial responsibility in the amount of
$30,000  covering their freight
forwarding activity and financial
responsibility in the amount of $50,000
covering their NVOCC activity. The new
rule will increase their financial
responsibility coverage from two
totaling $80,000 to one totaling
$100,000. The new rule would further
require ocean freight forwarders also
operating as NVOCCs to have $10,000 in
additional coverage for each
unmcorporated branch office that 1s WI

already covered under an ocean freight
forwarder’s financial responsibility.

The new ruie also proposes
broadening the option for group
financial responslbihty to include Qcean
freight forwarders as well as NVOCG,
while raising the group financial
responsibility requirement from $1
million to $3 million. There are
currently three group proofs of fin*cial
responsibility on file with the
Commission with a total of 166 NV&XC
members. By posting group financial
responsibility, it is believed that
participants save on premium payments
by receiving a group coverage rate.
However, it is difficult to project hew
many ocean freight forwarders wo$ld
opt for group financial responsibili$y as
a result of the new rule. Therefore,]t is
not feasible to forecast the potenti cost
savings to the industry of modifyi the
group financial responsibility proxsion
in the new rule. Instead, the
Commission will assume that all 03%
will post financial responsibility atthe
higher individual premium rate.

For individual financial responsbility
coverage, the Commission estimate that
the premium for establishing finanbial
responsibility ranges from $800 to
$1,200 per year for $50,000 in financial
responsibility coverage. The
Commission employed an average
premium cost of $1,000 per year for
$50,000  in bond coverage to calcubte
the cost to OTIS of the proposed
increases in financial responsibilit‘
coverages. In addition, the proportfn of
ocean freight forwarders to branch
offices was applied to estimate the
number of NVOCC unincorporated
branch offices.

The Commission estimates that i&e
average cost to OTIS of additional
financial responsibility requiremeats is
as follows: Ocean freight forwardes
operating solely as ocean freight
forwarders in the U.S. export trade+11
pay $887,000 more ($578 per entitf) per
year for financial responsibility; @an
freight forwarders also operating a$
NVOCCs will pay $297,000 more per
year ($578 per entity); U.S.-based
NVOCCs will pay $967,000 more per
year ($678 per entity); and foreign-%ased
NVOCCs will pay $1,252,000  mo&per
year ($2,000 per entity). The total first
year cost of increased financial
responsibility requirements for all
entities under the new rule totals $8.4
million

In some cases, financial responsibility
undrrwrltrrs may require individ&l
01‘15  to provide collateral in order30
SW III I’ .t hnanclal responsibility.
(:I~ILII~~I~II accounts typically accm
II~I*YPSI al a risk-free rate until the3 are
( LIIIIIWI or remitted in full to an 0%



PART 510-[REMOVED]

1. Remove Part 510

PART 583-[REMOVED]

2. Remove Part 583
3. Revise the heading of subchapter B j

to read as follows:

S U B C H A P T E R  S - R E G U L A T I O N S  f
AFFECTING OCEAN SHIPPING IN k@ORBlG~
COMMERCE

4 Add Part 515 as follows:

PART 518-LICENSING
RESPONSIBILITY REQ
AND GENERAL DUTIES
TRANSPORTATION INT

T
Subpart A-General t

Sec.
515.1 Scope.
515.2 Definitions.
515.3 License;  when required. :
515.4 License: when not required.
515 5 Forms and fees.

However, when considering the
industry as a whole, funds that are set
aside as collateral could be Otherwise
invested in higher earning assets, such
as in an OTIS business opemtions,
thereby effectively assessing a cost to
OTIS. Calculating theopportunity cost
of increased cdlaterd re u&es specific
data on indivi&al O’pl’s

%:
‘nencial and

operating riski%ess. However, the
Commission dpes not have that
information atiilable. In lia of such
information, and in arder ttiensure that
no substantial economic impact is
overlooked, the Commisdoq solicits
comments cotierning the effects of the
cost of increasfld coll&teral and
premium requirements on OTIS.

Summary of C@sts
In the first year of its implementation,

the additional #mrdeln  of thhB  new rule is
expected to adrage $1,600 for each
U.S.-based NV&Z, $2,062  ifor each
foreign-based WVOCC,  $9sf for each
ocean freight forwarder  aba operating as
an NVOCC, an@ $578 for ea6h ocean
freight forwan& operating Z;olely as an
ocean freight @r-warder  in the U.S.
export trade. The total additional first
year cost as a result af the ww rule is
estimated to bq almost $5 n&lion.

The new rule seeks to inqease the
amount of fina$mial  wsp&n&ibility
required to be provided by @TIs to more
accurately refl&t the dive
activities eng -ed in by 0

’ ty of

current NV08
3;s. The

financialr$ponsibility
amount of $5@@06  whts esta@ished by
the Non-Vess&Opereting Gammon
Carrier Amen$nentaof  19@9, Pub. L.
101-195. At t&t time, Hrtu& Merchant
Marine and FiBheies Chdr$nan  Walter
B. Jones comniented that tg $50,000
was a minimu& arnomrt, which the
Commission ~uhl “have the
continuing fleztibflity to adjust * * l as
changing circumstances wefrant.” 136
Cong. Rec. E:2316-2221  @me 28,199O).
Thus far, the C$mmiosio~ &IS not
increased the $mount  of fiqncial
responsibility tequired by & NVOCC,
but current ci%unst&nces  @arrant the
increased amafints propose@  here. The
Commission b&s pursued seeral
investigations agt+inst  NVOFCs  in which
the $59,696  li&iltty amwd has fallen
short of the pe@aBies  asss&d. The
Commission @s iced art idcreasing
number of NV$XCs  vho h$ve gone
bankrupt or c&anpedcomp+ny  names to
avoid their responsibilities @sing from
transportatiotirefated acUv#ties,  thereby
augmenting ti impoltanceof an
adequate bond, surety or other
insurance. Indeasin@y, bjpred
shippers have-hot beian made whole
when seeking feparation frim the

mstrument cf financial responsibility.
The Commission notes as well the
diverse activities engaged in by OTIS
due to the innovations and
technological advances made by the
shipping industry. The increased
amounts proposed in the new rule will
better protect the shipping public.

In addition, the Report directs the
FMC to consider that some foreign-
based OTIS are not “in the United
States” as defined by proposed 5 515.3,
and, therefore are not subject to the
Commission’s licensing requirements,
but do provide ocean transportation
intermediary services for transportation
to or from the United States, when
establishing the amount of financia1
responsibility necessary for such OTIS.
Report at 31. Accordingly, the
Commission has established different
levels of financial responsibility
requirements, increasing the amount of
financial responsibility required by
foreign entities, based on the high
volume of judgments obtained against
foreign-based NVOCCs and the extent of
financial injuries to shippers that have
resulted.

The Commission cannot certify that
the new rule will not have a significant
economic impact on a substantial
number of small entities. However,
based on the above discussion, the
Commission believes that the burden
imposed on small ocean freight
forwarders and NVOCCs as a result of
the new rule is justified and necessary
in light of the legislative benefit to effect
these changes, and because of the
benefit to the shipping public and to
carriers gained by licensing and
requiring financial responsibility of all
OTIS.

Relevant Federal Rules That may
Duplicate, Overlap, or Conflict With the
New Rule

The Commission is not aware of any
other federal rules that duplicate,
overlap, or conflict with the new rule.

List of Subjects in 46 CFR par&s 510,
515 and 583

Exports, Freight forwarders, Non-
vessel-operating common carriers,
Ocean transportation intermediaries,
Licensing requirements, Financial
responsibility requirements, Reports
and recordkeeping requirements, surety
bonds.

Under the authority of Pub. L. 105-
258 and as discussed in the preamble,
the Federal Maritime Commission
proposes to amend subchapter B,
chapter IV, of 46 CFR as follows:

Subpart S-Eligibility and Procedye for
Licensing
515.11 Basic requirements for lice&sing;

eligibility
515.12 Application for lmense.
515.13 Investigation of applicants,
515 14 Issuance and use of license
515 15 Demal of license.

I

515.16 Revocation or suspension of license
515.17 Application after revocatic&  or !

denial.
515.18 Changes m organtzation.

Subpart C-Financial Responalblll&
Requirements; Claims Against Oc&in

:

Transportation lntermediarles
:

515.21 Financial responsibility
requirements.

515.22 Proof of financial responsibility. c
515.23 Claims against an ocean

transportatton  intermediary. f
515.24 Agent for service of process. ;
515 25 Filmg of proof of financial i*

responsibility.
515 26 Termmation of financial

E

responsibihty. I
515.27 Proof of comphance. f
Appendix A to Subpart C of Part

Transportation Intermediary
Form IForm 48)

Appendix B to Subpart C of Part 5l$--Oeea~
Transportation Intermediary  (C&I1 =
Insurance Form [Form 671  - 2

Appendix C to Subpart C of Part 5Ib--OEear$
Transportation Intermediary (CZH] rI
Guaranty Form (Form 681 s

Appendtx  D to Subpart C Part 515-+Cke8n $
Transportation Intermediary (Ql‘I] Grou)
Bond Form (FMC-691 s-I

Subpart D-Duties and Respon
Ocean Transportation Intermed

cofg

Reports to Commission
BF

515.31 General duties.
515.32 Records required to be kept. f
515.33 Regulated Persons Index. *

$



Subpart E-Freight FofNardmg Fees and
Compensation
515 41 Forwarder and prmclpal, fees.
515 42 Forwarder and carrier,

compensation
Author@: 5 U.S.C. 553, 31 U.S.C 9701, 46

U SC app. 1702,1707,1709,1710,1792,
1714,1716,  and 1718,  asamended by Pub
L. 105-258, 112 Stat. 19%?, and Pub. L. 105-
383, 112 Stat. 3411; 21 U.S.C. 862

0ubpart A-General

5 515.1 scope.
(a) This part sets forth regulations

providing for the liceljsing es ocean
transportation interm*diaries of pasons
who wish to carry on Jhe business of
providing intermedia setices.
including the ground& and procedires
for revocation and suspensien of
licenses. This part al@ prescribes @he
financial responsibili&y reqrsfremerits
and the duties and re&onsibflitbs:of
ocean transportation f&ermediarie& and
regulations concerni* practices of
ocean transportation htermediaries
with res ect to comn&n cartiers.

(b) Lnf!&nation obt&ned under this.
part is used to deterr&e the
qualifications of ocea$ transportatibn
intermediaries and wir compli@m$e
with shipping statute/ and n@ati$ms.
Failure to follow the @ovisirms of fhis
part may result in de$al, revocdidn or
suspension of an ocea@ tranrportadon
intermediary license. Persons oper+ting
without the proper li+mse may be
subject to civil penal&s not to exrRed
$5,500 for each such aiofatign unless
the violation is willfu&y end knew#ngly
committed, in which ease the amo$tnt of
the civil penalty may not exceed
$27,500 for each viola#ion; fer otha
violations of the prov&ictns &f ttis ‘ art,
the civil penaltie & to
$27,500 for each k.
app. 1712). Each aI3
violation shall constimte a separate
violation.

8 515.2 Definitions.
The terms used-in this part are

defined as follows:
(a) Act means the S

1984, as amended by
Shipping Reform Act @f Z99g and t#e
Coast Guard Authorir#ion Act d B998.

(b) Beneficial inter&  includes a lien
or interest in or right 6 use,.enjoy,
profit, benefit, or receke any adtamage,

‘ther proprietary or f$nancid,  from the

Yhole or any part of a$hfpment of Eargo
where such interest adsea from the
financing of the shipment or-by
operation of law, or by agreement,
express or implied. TQe term “ben@icial
interest” shall not inc#ude aFy
obligation in favor of &I oce&n
transportation intermcidiary arising

solely by reason ot +he advance of out-
of-pocket expenses incurred m
drspatchmg a shipment

(c) Branch office means any office m
the Umted States estabhshed by or
maintained by or under the control of a
licensee for the purpose of rendering
intermediary services, which office is
located at an address different from that
of the licensee’s designated home office.
This term does not include a separately
mcorporated entity.

(d) Brokerage refers to payment by a
common carrier to an ocean freight
broker for the performance of services as
specffied in paragraph (m) of this
section.

(e) Commission means the Federal
Maritime Commission.

(f) Common carrier means any person
holding itself out to the general public
to provide transportation by water of
passengers or cargo between the United
States and a foreign country for
corn ensation that:

OfAssumes responsibility for the
transportation from the port or point of
receipt to the port or point of
destination, and

(2) Utilizes, for all or part of that
transportation, a vessel operating on the
high seas or the Great Lakes between a
port #n the United States and a port in
a foreign country, except that the term
does not include a common carrier
engaged in ocean transportation by ferry
boat, ocean tramp, chemical parcel
tanker, or by a vessel when primarily
engaged in the carriage of perishable
agricultural commodities.

(i) tf the common carrier and the
owner of those commodities are wholly-
owned, directly or indirectly, by a
person primarily engaged in the‘
marketing and distribution of those
commodities, and

(ii).Only with respect to those
commodities.

(g) Compensation means payment by
a common carrier to a freight forwarder
for the performance of services as
specified in 5 515.42(c).

(h) Freight forwarding fee means
charges billed by a freight forwarder to
a shiPper, consignee, seller, purchaser,
or any agent thereof, for the
performance of freight forwarding
services.

(i) Freight forwarding services refers
to the dispatching of shipments on
behalf of others, in order to facilitate
shipment by a common carrier, which
may include, but are not limited to, the
following: .

(1) Ordering cargo to port;
(2) Preparing and/or processing export

declarations;
(3) Rooking, arranging for or

confirming cargo space;

(4) PI~X,I 111~ or processing delivery
orders or dock recei ts:

(6) Preparmg andPor processing ocean
bills of lading,

(6) Preparing or processing consular
documents or arranging for their
certification;

(7) Arrangmg for warehouse storage;
18) Arranging for cargo insurance;
(9) Clearing shipments in accordance:

with United States Government export
regulations;

(10) Preparing and/or sending
advance notifications of shipments or
other documents to banks, shippers, or
consi

f
nees, as re uired;

(11 Handling 2eight or other monies
advanced by shippers, or remitting or
advancing freight or other monies or
credit in connection with the
dispatching of shipments;

(12)  Coordinating the movement of
shipments from origin to vessel; and

(13) Giving exnert advice to exporter9
concerning lstte;s of credit, othe;
documents, licenses or inspections, or
on problems germane to the cargoes’
d i s  atch.

h From the United States meansI;
.I-

oceanborne export commerce from the
United States, its territories, or
possessions, to foreign countries.

(k) Licensee is any person licensed bp
the Federal Maritime Commission as an
ocean transportation intermediary.

(1) Ocean common carrier means a
vessel-operating common carrier
(~VOCC”).

(m) Ocean freight broker is an entity
which is engaged by a carrier to secure
cargo for such carrier and/or to sell or
offer for sale ocean transportation
services and which holds itself out to
the public as one who negotiates
between shipper or consignee and
carrier for the purchase, sale, condition&
and terms of transportation.

(n) Ocean transportation intermediary
means an ocean freight forwarder or a
non-vessel-operating common carrier.
For the purposes of this part, the term

(1) Ocean freight forwarder means a
person that-

(i) in the United States, dispatches
shipments from the United States via a
common carrier and books or otherwise
arranges space for those shipments on
behalf of shippers; and

(ii) processes the documentation or
performs related activities incident to
those shipments; and

(2) Non-vessel-operating common
carrier (YJVOCC”)  means a common
carrier that does not operate the vessels
by which the ocean transportation is
provided, and is a shipper in its
relationship with an ocean common
carrier.

(0) Person includes individuals,
corporations, partnerships and
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associations ex&ting under or
authonzed by t&e laws of the Umted
States or of a fc&eign coun@J.

(p) Pr~ncjpal,zxcept as ustd in Surety
Bond Form FM$48,  Rev. an@ Group
Bond Form Fm 69, refers t$ the
shipper, consig+ee, s&ler, opt purchaser
of property, anl to anyone asting on
behalf of such s@ippe& cons#gnee,  seller,
or purchaser of-property, W&J employs
the services of 4 licensed kelght
forwarder to fa@litaate-the odan
transportation @ suc&go$+ty.

(q) Reduced @%%r# g+ e$s means
charges to a pri&cipal&r &warding
services that ard below the l$zensed
freight forwarder’s usma &&es for
such services.

(r) Shipment pleaneal rf be cargo
carried under t@e terms 0f.a iingle bill
of lading.

(s) Shipper *am:
(1) A cargo over;
(2) The per& for whose *count the

ocean transpor@ien @ pr&&led;
(3) The perso&  to whom d&livery is to

be made;

carrier that act

ent &fee t* a single

provides for a p$&di@ lum ‘sum fee.
Iv1 TransDodtien--lot& activities$

w&h are dove&d by bhe Loid, surety

States, the Dist+t of &lu&nl$a, the
Commonwealt.hZof  Puti &$0. the
Commonwealt@of  th&o&h@n
Marianas, and dl o&et Udtad States
territories and &tsses&ons.

8 515.3 Lkense#when  FBquire$.
Except as oth&wise;proti*d in this

part, no person & the Uni@diStates may

act as an ocean transportation
intermediary unless that person holds a
valid license issued by the Commission.
A separate license is required for each
branch office that is separately
incorporated. (For purposes of this part,
a person is considered to be “in the
United States” if such person is resident
in or incorporated or established under
the laws of the United States. Only
persons licensed under this part may
furnish or contract to furnish ocean
transportation intermediary services in
the United States on behalf of an
unlicensed ocean transportation
intermediary.) or (For purposes of this
part, a person is considered to be “in the
United States” if such person is
incorporated in, resident in, or
established under the laws of the United
States, or otherwise maintains a
physical presence in the United States.
Such indicia of physical presence may
include, but are not limited to, whether
the person holds a taxpayer
identification number, a state or local
business license, or maintains a mailing
address in the United States.)

9 515.4 License: when not required.
A license is not required in the

following circumstances:
(a) Shipper. Any person whose

primary business is the sale of
merchandise may, without a license,
dispatch and perform freight forwarding
services on behalf of its own shipments,
or on behalf of shipments or

-consolidated shipments of a parent,
subsidiary, affiliate, or associated
company. Such person shall not receive
compensation from the common carrier
for any services rendered in connection
with such shipments. 2

(b) Employee or branch’ office of
licensed ocean transportation
intermediary. (I) An individual
employee or unincorporated branch
office of a licensed ocean transportation
intermediary is not required to be
licensed in order to act solely for such
licensee, provided that such branch
offices:

(i) Have been reported to the
Commission in writing; and

(ii1 Are covered bv an increased bond
inidcordance with $515.21(a)(5).

(2) Each licensed ocean transportation
intermediary will be held strictly
responsible for the acts or omissions of
any of its employees or agents rendered
in connection with the conduct of its
business.

(c) Common carrier. A common
carrier, or agent thereof, may perform
ocean freight forwarding services
without a license only with respect to
cargo carried under such carrier’s own
bill of lading. Charges for such

forwarding services shall be asse&ed in i
conformance with the carrier’s s
published tariffs. :

(d) Ocean freight  brokers. An mean
freight broker is not required to be
licensed to perform those service6
specified in 5 515.2(m).

(e) Federal military and civilian
household goods. Any person wl$ich l
exclusively transports used household
goods and personal effects for the

g

account of the Department of De&se,
i
Z

or for the account of the federal c$vilie ’
executive agencies shipping und@ thp !i
International Household Goods F$oe i
administered by the General Ser\$Lcbs: g
Administration, or both, is not s@je to Q
the requirements of subpart B of &is
part, but may be subject to other =

f
i

requirements, such as alternative@@ty ’
bonding, imposed by the Depart@entbf
Defense, or the General Services f
Administration.

~

5 515.5 Forms and fees.
(a) Forms. License form

at www.fmc.gov,
Tariffs, Certification and Licensiz&g,
Federal Maritime Commission,
Washington, DC 20573, or from a&y o$f

application has been processed if whole $
or in part, the fee will not be refu@ded.
Such fees are:

i

(1) Application for License as
required by § 515.12(a): $778;

g

(2) Application for status chan#e of
license transfer as required by

%

$5 515.18(a) and 515.18(b): $362;md fc
(3) Supplementary investigatiofi as t

required by S 515.25(a): $224.
;
IISubpart B-Eligibility and Proc&ure

for Licensing

5 515.11 Bask requirements for lic&n*if$g;
eligibility.

(a) Necessary qualifications. Tc$ be
eligible for an ocean
intermediary license lnpst
demonstrate to the C t:

(1) It possesses the
experience, that is, its qualifying :
individual has a minimum of
years experience in ocean transp
intermediary activities in the Un
States, and the necessary charact& to



render ocean transpiortatlon
mtermedlarv services; and

(z] It has obtained and filed with the
Comrmssion a valid bond, proof of
insurance, or other surety in
conformance with $515.21.

(3) An NVOCC w~ith a tariff and proof
of financial responsibility in effat as of
December 22.1998, may contin- to
operate as an NVOGC without the
requisite three years expedence;-and
will be provisional& licensed while the
Commission reviews their applitiation.
Such person desigmted as the
qualifying individwl for a provisionally
licensed NVOCC may not act as I
qualifying individual for arnother  ocean
transportation intermediary until it has
obtained the necessary thme yeus
experience in ocean transportatiOn
intermediary services in the Unibd
States.

(b) Qualifying incgitiducrl.  The
following individu$s  must qualiify  the
applicant for a liceme:

(I) Sole proprietofship.  The applicant
sole proprietor.

(2) Partnership. AL least one of the
active managing p&ers, but all
partners must exec*e the applcation.

(3) Corporation. &t least one o&he
active corporate officers.

(c) Affiliates ofinfermediarihs.i(l)  An
independently quaWed applicarft may
be granted a separati lice- to m on
the business of progding Qcean
transportation inter@adiaPy servkes
even though it is asaiated with*  under
common control with, or a&erw&e
related to another o@jean  tr&nspodation
intermediary drou& stock ocrrfislrship
or common directors or officers, I such
applicant submits:

(i) A se arate appEcation and f&e, and
(ii) a va id inswent offin+dialP*

responsibility in the-fom and amount
prescribed under 6 545.21.

(2) The quaIifyingindividuaI of one
active licensee shall-not alro be
designated contem@raneausly aci the
qualifying individud of an applicant for
another ocean transportatian
intermediary license.

(d) Common can+&. A C&IUIIO&
carrier or agent ther4of  which Ifl&ts the
requirements of thispart may be
licensed to dispatch:%hipm@ntsm@ving
on other than such c@rrier’s own gills of
lading subject to the provi&ons of
5 515.42(g).

515.12 Application &X Ii-.
(a) Application a& forms. Any

person who wishes b obt&n a Iicbnse
to operate as an oce80 tran*otiabon
intermediary shall s@rGt, $n duplicate,
to the Director of th&CaPnifssia~s
Bureau of Tariffs, Ce#iflca&n on4l
Licensing, a comple&d appIicatiW

Form FMC-18 Rev. (“Application for a
License as an Ocean Transportation
Intermediary”) accompanied by the fee
required under § 515.5(b). All
apphcatlons will be assigned an
apphcatlon number, and each applicant
will be notified of the number assigned
to its application. Notice of filing of
such application shall be published in
the Federal Register and shall state the
name and address of the applicant and
the name and address of the qualifying
individual. If the applicant is a
corporation or partnership, the names of
the officers or partners thereof shall be
published.

(%I) Rejection. Any application which
appears upon its face to be incomplete
or to indicate that the applicant fails to
meet the licensing requirements of the
Act, or the Commission’s regulations,
shall be returned by certified U.S. mail
or other method reasonably calculated
to provide actual notice to the applicant
w&out further processing, together
with an explanation of the reason(s) for
rejection, and the application fee shall
be refunded in full. Persons who have
had their applications returned may
reapply for a license at any time
thereafter by submitting a new
application, together with the full
application fee.

(c) Investigation. Each applicant shall
be investigated in accordance with
5 515.13.

(d) Changes in fact. Each applicant
and each licensee shall submit to the
Commission, in duplicate, an amended
Form FMC-18 Rev. advising of any
changes in the facts submitted in the
original application, within thirty (30)
days after such change(s) occur. In the
case of an application for a lidense, any
unreported change may delay the
processing and investigation of the
application and may result in rejection
or denial of the application. No fee is
required when reporting changes to an
application for initial license under this
section.

5 516.13 Investigation of applicants.

The Commission shall conduct an
investigation of the applicant’s
qualifications for a license. Such
investigations may address:

(a) The accuracy of the information
submitted in the application;

(b) The integrity and financial
responsibility of the applicant;

(c) The character of the applicant and
its qualifying individual; and

(d) The length and nature of the
quafifying individual’s experience in
handling ocean transportation
intermediary duties.

0 515.14 Issuance and use of license.
(d) C,crc~/r/~c  rrlrrm necessaryfor

!sbtjfll~f f’ The Commission will issue a
!i( (‘!~se of it determines, as a result of-its
Invcastlgatlon,  that the applicant
possesses the necessary experience ad
character to render ocean transportatfon
intermediary services and has filed @e
required bond, insurance or other
surety

(b] Ilb whom Issued.  The Commission
will Issue a license only in the name Df
the applicant, whether the applicant Is
a sole proprietorship, a partnership, gr
a corporation. A license issued to a sgle
proprietor doing business under a t&e
name shall be in the name of the sole
proprietor, indicating the trade name
under which the licensee will be
conducting business. Only one licensa
shall be issued to any applicant
regardless of the number of names
under which such applicant may be
doing business, and except as otherw&e
provided in this part, such license is
limited exclusively to use by the na&d
licensee and shall not be transferred
without prior Commission approval tD
another person.

5 515.15 Denial of license.
If the Commission determines, as a

result of its investigation, that the
applicant:

(a) Does not possess the necessary
experience or character to render
intermediary services;

(b) Has failed to respond to any law&l
inquiry of the Commission; or

(c) Has made any materially false ot
misleading statement to the Commissgon
in connection with its application; than,
a letter of intent to deny the applicatiam
shall be sent to the applicant by
certified U.S. mail or other method
reasonably calculated to provide actual
notice, stating the reason(s) why the
Commission intends to deny the
application. If the applicant submits a
written request for hearing on the
proposed denial within twenty (20) dqys
after receipt of notification, such
hearing shall be granted by the
Commission pursuant to its rules of
practice and procedure contained in
part 502 of this chapter. Otherwise,
denial of the application will become
effective and the applicant shall be so
notified by certified U.S. mail or other
method reasonably calculated to
provide actual notice.

J 515.16 Revocation or suspension of
license.

(a) Grounds for revocation. Except fqr
the automatic revocation for terminatien
of proof of financial responsibility
under 5 515.26, or as provided in
5 515.25(b), a license may be revoked or
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suspended after notice and an
opportunity for a hearing for any of the
followin reasons.

(1) Viofation 0E any p%ovisi(gl of the
Act, or any otherstatute or C@nmission
order or regulati& related to carrying
on the business 6f an ocean
transportation intermediary;

(2) Failure to espond to ~“p lawful
order or inquiry %y the Cor+n&sion;

(31 Making a rilataria& false or
mi‘sieading ltate&ent to -tithe Cbmmission
in connection w&h an appUc$tion for a
license or an amrsndment to ti existing
license;

(4) Where the Comtisian determines
that the licensee&s not~qualiffed to
render intermed&ry st%ices;:or

151  Failure to honor&e lie&see’s
financial obligations tithe C&mmission.

(b) Notice of @w7cat&n.  T&e
Commission sh&l publsh in the
Federal Registe$ a notice of srach
revocation.

ie5rkl7 ApplhHtion  sttsr  rsvmtion or

Whenever a license has be@ revoked
or an applicatio$ has heerr- ddnied
because the Co#mzissiion  h&found the
licensee or app)cant &J be net qualified
to render ocean&rans+uts&i~
intermediary @vices, any f@ther
application wit$in 3 years of the
Commission’s lotice ef rav*ation or
denial, made bj such forraeEI licensee or
applicant or bran&h@ a p & a n t
employing the *ame cjual’xkg
individual or cgntrolkad l@ )ersons on
whose conduckthe Cemmis@on based
its determinatien for revoca#ion or
denial, shall be reviewed dilectly by the
Commission.

5 515.18 Chan#as  In ~sdZi@lOn.
(a) The follo@ng &an$e@ in an

existing licens#e’s o*niz.a@ion require
prior approvalpf the Con&n$ssion,  and
application fopsueh stat=

If
ange or

license transfeat shall&e ma e on Form
FMC-18 Rev., filed in dupl$cate with
the Commissim’s Bweau of Tariffs,
Certification afid Licensing, and
accompanied by the fee mq@ired under
5 5155(b)(Z):

(1) Transfer of a corpora@ license to
another persol;

(2) Change ih ownership of a sole
proprietorship;

(6) Change in the idetiiq or status of
the designated qualifying hdividual,

(3) Additiod of one or mere partners
to a licensed @r&nemhiIr;

(4) Any change in the business
structure of a licens#e fr@a or to a sole
proprietorshig, par&ers$ip, or
corporation, wh&er or nof such change
involves a change in owne$ship;

(5) Any change in a licetisee’s name;
or

except as described m paragraphs (b)
and (c) of this section

(b) Operation after death of sole
propnetor: In the event the owner of a
licensed sole proprietorship dies, the
licensee’s executor, administrator,
heir(s), or assign(s) may continue
operation of such proprietorship solely
with respect to shipments for which the
deceased sole proprietor had
undertaken to act as an ocean
transportation intermediary pursuant to
the existing license, if the death is
reported within thirty (30) days to the
Commission and to all principals and
shippers for whom services on such
shipments are to be rendered. The
acceptance or solicitation of any other
shipments is expressly prohibited until
a new license has been issued.
Applications for a new license by the
executor, administrator, heir(s), or
assign(s) shall be made on Form FMC-
18 Rev., and shall be accompanied by
the transfer fee required under
5 515.5(b)(2).

(c) Operation after retirement,
resignation, or death of qualifying
individual: When a partnership or
corporation has been licensed on the
basis of the qualifications of one or more
of the partners or officers thereof, and
such qualifying individual(s) no longer
serve in a full-time, active capacity with
the firm, the licensee shall report such
change to the Commission within thirty
(30) days. Within the same SO-day
period, the licensee shall furnish to the
Commission the name(s) and detailed
intermediary experience of any other
active managing partner(s) or officer(s)
who may qualify the licensee. Such
qualifying individual(s) must meet the
applicable requirementsdet forth in
5 515.11(a). The licensee may continue
to operate as an ocean transportation
intermediary while the Commission
investigates the qualifications of the
newly ;lesignated partner or officer.

(dl Incomoration of branch office: In
the event a’licensee’s validly operating
branch office becomes incorporated as a
separate entity, the licensee may
continue to operate such office pending
receipt of a separate license, provided
that:

(1) The separately incorporated entity
applies to the Commission for its own
license within ten (10) days after
incorporation, and

(e) Acquisition of one or more
additional licensees: In the event a

(2) While the application is pending,
the continued operation of the office is
carried on as a bona fide branch office
of the licensee, under its full control
and responsibility, and not as an
operation of the separately incorporated
entity.

hcensee acquires one or more addi&ontil f
licensees, for the purpose of merge*, -;
consolidation, or control, the acquQing
hcensee shall advise the Commiss&m  of

i

such change within thirty (30) day+ after i
such change occurs by submitting #n
duplicate, an amended Form FMG18,

i
f

Rev. No application fee is required
when reporting this change.

Subpart C-Financial Responsib
Requirements; Claims Against
Transportation Intermediaries

5 515.21 Financial responsibility
requirements.

(a) Form and amount. Ekcept as
otherwise provided in this part, ne j
person may operate as an ocean
transportation intermediary unle+ th&

i
f

person furnishes a bond, proof of ;
insurance, or other surety in a fo* 4 4
amount determined by the Conunjssi~n E
to insure financial responsibility. The
bond, insurance or other surety c@vee

;

the transportation-related activiti#s of
;
P

an ocean transportation intermed$ary
only when acting as an ocean

j
!

transportation intermediary.
(1) Any person operating in thti 5

United States as an ocean freight
forwarder as defined by 5 515.2(@1) i
shall furnish evidence of financi$
responsibility in the amount of S$O,OOO. :

(2) Any person operating in th* 5
United States as an NVOCC  as d&fined g
by 5 515.2(n)(2)  shall furnish evi&en& $
of financial responsibility in the Bmoimt :
of $75,000.

$5 515.2(n)(l)  and (2) shall
evidence of financial response
the amount of $100,000.

(4) Any unlicensed foreign-bawd i
entity, not operating in the Unitid e
States as defined in f 515.3, protiding
ocean transportation interm&*

$
:

services for transportation to or &czxn th4
United States, shall furnish evi&nce of k
financial responsibility in the

3 4
ouat

$150,000. Such foreign entity -11 be i
held strictly responsible hereunfler @r $
the acts or omissions of its agent in he i
United States.

(5) The amount of the
responsibility required to
by any entity pursuant to
(al(l). (a)(2) or (a)(3) of tb
be increased by $10,000
;;;teiant’s unincorporated braach

(b) Group financial responsi&lity. f
Where a group or association O#OCBB~ f
transportation intermediaries a&cep& g
liability for an ocean transport&on i
intermediary’s financial respox$+ibilty i
for such ocean transportation $
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intermediary’s transportation-related
activities under the Act, the group or
association of ocean transportation
mtermediaries must %ile either a group
supplemental coverage bond form,
insurance form or guaranty form, clearly
identifymg each ocean transportatfon
intermediary covered, before a covered
ocean transportation intermediary may
provide ocean transportation

e
termediary service% In such cask a

roup or association must establish
financial responsibiltiy in the asncsmt
required by paragraph (a) aithis section
for each member or $~,000,880  in
a regate.
9cl Common trade name.  Where more

thk one person opedtes under a
common trade name,.separ&e  probf of
financial responsibilify is requizod
covering each corpor#ion oz petion
separately providing gcoan
transportation intermediary services.

(d) Fedeml military and civilion
household goods. An* person w&h
exclusively transportt~  used bourelbold
goods and personal e&&s far the
account of the Department  of Dc@fe@se,
or for the account of&e federal cidilian
executive agencies &&ping undenthe
International Househ$ld Goods Pr@ram
administered by the C&era1 SezviQes
Administration, orb&, is r%ot sugect to
the requirements of sr$bFarK oft&s
part, but may be subj&t to &her
requirements, such a# alternative skrrety
bonding, imposed by the DeparUn&nt of
Defense, or the Genenl Services
Administration.

5 515.22 Proof of itnanfAaI  wtponllt4lity.
Prior to the date it @mmegces

furnishing ocean trarUporta&on
intermediary servicesl every ocean
transportat ion interm&Iiary shall
establish its financial besponsiblit for
the purpose of this psrt by aBe of tie
following methods:

(a) Surety bond, by filing’with the
Commission a valid b$ncI on Foem
FMC-48.  Bonds mustbe issued by a
surety company found acceptable by the
Secretary of the TreasWy;

(h) Insurance, by filing with the
Commission evidencg of inmance on
Form FMC-67. The i+uranee  must
provide coverage for damages.
reparations or penaltids tis&g f@oEr  any
transportation-related+Xtlvities under
the Act of the insure&ocean

ansportation interm&i~. This

db
idence of financial iks)on&bilty
all be accompanied8y:  In &he cat&s of

a financial rating, the fnsurer’s  finencial
rating on the rating or+nization’s
letterhead or designated form;  in the
case of insurance prodded b
Underwriters at Lloyd%,  domentetion
verifying membership in Lloyd’s; afid in

the case of msurance provided by
surplus lures insurers, documentation
verifjmg inclusion on a current “white
list” issued by the Non-Admitted
Insurers’ Information Office of the
National Association of Insurance
Commissioners. The Insurer must
certify that it has sufficient and
acceptable assets located in the United
States to cover all transportation-related
liabilities of the insured ocean
transportation intermediary as specified
under the Act. The insurance must be
placed with:

(1) An Insurer having a financial
rating of Class V or higher under the
Financial Size Categories of A.M. Best &
Company, or equivalent from an
acceptable international rating
organization;

(2) Underwriters at Lloyd’s; or
(3) Surplus lines insurers named on a

current “white list” issued by the Non-
Admitted Insurers’ Information Office of
the National Association of Insurance
Commissioners; or

(c) Guaranty, by filing with the
Commission evidence of guaranty on
Form FMG-68. The guaranty must
provide coverage for damages,
reparations or penalties arising from any
transportation-related activities under
the Act of the covered ocean
transportation intermediary. This
evidence of financial responsibility
shall be accompanied by: In the case of
a financial rating, the Guarantor’s
financial rating on the rating
organization’s letterhead or designated
form; in the case of a guaranty provided
by Underwriters at Lloyd’s,
documentation verifying membership in
Lloyd’s; and in the case of a gu~anty
provided by surplus lines insurers,
documentation verifying inclusion on a
current “white list” issued by the Non-
Admitted Insurers’ Information Office of
the National Association of Insurance
Commissioners. The Guarantor must
certify that it has sufficient and
acceptable assets located in the United
States to cover all transportation-related
liabilities of the covered ocean
transportation intermediary as specified
under the Act. The guaranty must be
placed with:

(1) A Guarantor having a financial
rating of Class V or higher under the
Financial Size Categories of A.M. Best &
Company, or equivalent from an
acceptable international rating
organization;

(2) Underwriters at Lloyd’s; or
(3) Surplus lines insurers named on a

current “white list” issued by the Non-
Admitted Insurers’ Information Office of
the National Association of Insurance
Commissioners; or

(d) Evidence of financial
responsibility of the type provided for
m paragraphs (a), (b) and (c) of this
section estabhshed through and filed
with the Commission by a group or
association of ocean transportation
intermediaries on behalf of its members,
subject to the following conditions and
procedures:

(1) Each group or association of ocean
transportation intermediaries shall
notify the Commission of its intention to
participate in such a program and
furnish documentation as will
demonstrate its authenticity and
authority to represent its members, such
as articles of incorporation, bylaws, etc.;

(2) Each group or association of ocean
transportation intermediaries shall
provide the Commission with a list
certified by its Chief Executive Officer
containing the names of those ocean
transportation intermediaries to which
it will provide coverage: the manner and
amount of existing coverage each
covered ocean transportation
intermediary has: an indication that the
existing coverage provided each ocean
transportation intermediary is provided
by a surety bond issued by a surety
company found acceptable to the
Secretary of the Treasury, or by
insurance or guaranty issued by a firm
meeting the requirements of paragraphi
(b) or (c) of this section with coverage
limits specified above in § 515.21; and
the name, address and facsimile number
of each surety, insurer or guarantor
providing coverage pursuant to this
section. Each group or association of
ocean transportation intermediaries or
its financial responsibility provider
shall notify the Commission within
thirty (30) days of any changes to its list;

(3) The group or association shall
provide the Commission with a samples
copy of each type of existing financial
responsibility coverage used by memba
ocean transportation intermediaries;

(4) Each group or association of ocew
transportation intermediaries shall be
responsible for ensuring that each
member’s financial responsibility
coverage allows for claims to be made
in the United States against the Surety,
Insurer or Guarantor for any judgment
for damages against the ocean
transportation intermediary arising from
its transportation-related activities
under the Act, or order for reparations
issued pursuant to section 11 of the Acb
or any penalty assessed against the
ocean transportation intermediary
pursuant to section 13 of the Act. Each
group or association of ocean
transportation intermediaries shall be
responsible for requiring each member
ocean transportation intermediary to



provide it with valid proof of financial
responsibility annually;

151  Where the ErouD or association of
O&I transportflrion ‘intermediaries
determines to secure on behalf of its
members other forms of financial
responsibility, PS specified by this
section, for damages, reparations or
penalties not covered by a aember’s
individual financial responsibility
coverage, such additional caverage
must:

name; trade name, if any, and the
address of each ocean transportation
intermediary.

5 515.23 Claims against an ocean
transportation intermediary.

The Commission or another party may
seek payment from the bond, insurance,
or other surety that is obtained by an
ocean transportation intermediary
pursuant to this section.

(i) Allow claims to be made in the
United States &ire&y aga&& the group
or association% Surety, Insu&er or
Guarantor for damages agni@t each
covered member ocecfn tranjportation
intermediary &sing from each covered
member ocean fiansportation
intermediary’s transportation-related
activities undo the Act, ctr 6rder for
reparations issued pursuantto section
11 of the Act, @r any penalty assessed
against each cc#vered member ocean
transportation intem&cliw pursuant to
section 13 of tI!ie A&and

(a) Payment pursuant to Commission
order. If the Commission issues an order
for reparation pursuant to section 11 or
14 of the Act, or assesses a penalty
pursuant to section 13 of the Act, a
bond, insurance, or other surety shall be
available to pay such order or penalty.

(ii) Be for amamount u@ tP $75,000 or
$150.000, wh.it@ver Is applicable, for
each covered *ember oceti
transportation+termediary up to a
maximum of !&I ,OOO,@OO for each group
or association @f ocean Lnnlportation
intermediaries+ In the ever&of a claim
against a grout bond, the b&nd must be
replenished up to the ori@@ amount of
coverage within 30 &ys patient of the
claim; and

(6) The coverage provided by the
group or association of o&Un
transportatioKrintdi&@s on behalf
of its member shall be poQided by:

(b) Payment pursuant to a claim. (1)
If a party does not file a complaint with
the Commission pursuant to section 11
of the Act, but otherwise seeks to pursue
a claim against an ocean transportation
intermediary bond, insurance or other
surety for damages arising from its
transportation-related activities, it shall
attempt to resolve its claim with the
financial responsibility provider prior to
seeking payment on any judgment for
damages obtained. When a claimant
seeks payment under this section, it
simultaneously shall notify both the
financial responsibility provider and the
ocean transportation intermediary of tbe
claim by certified mail, return receipt
requested. The bond, insurance, or other
surety may be available to pay such
claim if:

(i) in the caQ da surety bond, a
surety companiy found a-table to tbe
Secretary of thie Treasury a&d issued by
such a surety company on Porm FMC-
69; and

(i) the ocean transportation
intermediary consents to payment,
subject to review by the financial
responsibility provider; or

(ii) in the case of ins-e and
guaranty, a firpl having a @ancial
rating of ClassV or l&ha $nder the
Financial Sizet.C&tegmiei  af A.M. Best &
Company or e+uivalmt f&o& an
acceptableint@natir&al tating

(ii) the ocean transportation
intermediary fails to res$ond within 45
days from the date of the notice of the
claim to address the validity of the
claim, and the financial responsibility
provider deems the claim valid.

(2) If the parties fail to reach an
agreement in accordance with paragraph
@)(I) of this section within 90 days of

organization, Elnder#rit&@  Lloyd’s, OS
surplus line insuremnmel on a
current “whitj liist” #sau~&&y the Non-
Admitted Ins?@ers’ InfoI%n?#tion Office of
the National&seci&ior% 4 Insurance
Commissionests and4esuediby such
firms on Forn~FM~7 anA Form FMC-

_ 6 8 ,  res ctivefy.
(e) AFform# and docDgnlnts for

establishingf$~ci&e~ntibility of
ocean transp tio&isrteediaries
prescribed-in is s&tioa *allBeT
submitted to t&e Ditiar. $ureau of
%riffs;tif&&i~&r;fcerrsing,
Federal-Maritbne Cmnmis@ion,
Washington. @C 20513.  &h forms.wd
documentsn&st..cle&rly  id&ntify the

the date of the initial notification of the
claim, the bond, insurance, or other
surety shall be available to pay any
judgment for damages obtained from an
appropriate court. The financial
responsibility provider shall pay such
judgment for damages only to the extent
they arise from &he tmnspm-tation-
related activities of the ocean
transportatim intermediary ordinarily
within 10 days, without requiring
further evidence related to thevalidity
of-the claim; it may, however, inquire
into& extent to which the judgment
for damages arises from-the ocean
transportation intermediary’s
transportation-related activities.

%(c) The l~‘c~l~~r~~l  M.IIIIIIII~. t clllllal:.*,rirll ;
shall not serve as depository or
distributor to third partles of bond, y
guaranty, or insurance funds in &e r
event of any claim, Judgment, or order
for reparation

f

5 515.24 Agent for service of procqes. ;

(a) Every ocean transportation c
intermediary not located in the t$nitead f
States and every group or associ&on of i
ocean transportation intermedities not i-
located in the United States whir&
provides financial coverage for tie

5
:

financial responsibility of a men&er ’ ;
ocean transportation intermediaE$ sbll f
designate and maintain a person&n the i
United States as legal agent for t&e
receipt of judicial and administ@ve ;
process, including subpoenas.

(b) If tbe designated legal agea c-04
be served because of death, disa#ility. or$
unavailability, the Secretary, Federal ;
Maritime Commission, will be d&em&l r
to be the legal agent for service d .
process. Any person serving the
Secretary must also send to the $ceaa

E
r

transportation intermediary, or @-oup ore
association of ocean transportat@n ;
-intermediaries which provide fiiandal i
coverage for the financial
responsibilities of a member ocean ;
transportation intermediary, by f
registered mail, return receipt requested
at its address published in its ta&$ a ;
copy of each document served u@on the!
Secretary, and shall attest to that
mailing at the time service is made up04
the Secretary.

(c) Service of administrative m*, i
other than subpoenas, may be e&tad $
upon the legal agent by mailing @ copy $
of the document to be served by :
certified or registered mail, ret-
receipt requested. Administratipe
subpoenas shall be served in ac&oaci
with 5 502.134 of this chapter.

(d) Designations of resident a
under paragraphs (a) and (b) of
section and provisions relating
service of process under paragrgh @)
this section shall be published @I the i
ocean transportation intermedi&+ ;
tariff, when required, in accordwce
wifh part 520 of this chapter.

i

(e) Every ocean transportatiolr
intermediary using a group or

i

association of ocean trensportat$on i
intermediaries to cover its fin&al t
responsibility requirement und*r
5 515.~1(83)  shall publish the nape md i
address of the group or associa&m’s g
resident agent for receipt of jud@inl &II~

chapter.



9 515.25 Filrng of proolbf finaft-cia~
responsibdity.

(a) Fdmg  of proof offmoncial
responslbdlty. Upon notification by the
Commission by certified U.S. mall @r
other method reasonabjly calculate&to
provide aLtua1 notice &at the appliiant
has been approved for jicsnsting, the
applicant shall file with the Director of
the Commission’s Burwu of Tariffs,

rtification

csr

and Licertjsing  proof of
ancial responsibilit3 in theform and

mount prescribed in -515.2%.  No &iff
!kshall be published unt : a license is

issued, if applicable, asd proof of
financial responsibilitf is provided.-No
license will be issued qntfl t&e
Commission is in
of financial

valid px@of
respo omthe

applicant. If more thar@ix (St mont&s
elapse between issuan$e of tb
notification of qualific .tion atrd receipt
of the proof of financiil reapansi&@ty,
the Commission may, 1st its discretion,
undertake a supplememrtaq
investigation to detern$ne the
applicant’s continued (ju&fieaticm,:for
which a fee is require@mder
s 515.5(b)(3).  Should tkje eppgcant aot
file the requisite proof Of inmcid
responsibility within ttio ye- of
notif icat ion,  the Comn&don=wilI
consider the applicatiah to be inv&@.

(b) Branch offices. N$w prwf of
financial responsibilit$ or a dder ta the
existing proof of finandal
responsibility, increasi@ thetlmcnu$t of
the bond in accordan& w&h
5515.21(a)(5), shall be%led with &he
Commission prior to tlf& date the
licensee commences o&ration of B ’
branch office. Failure tb adhm tQ t ‘s9
requirement may resulfin reWcat$o$ of
the license.

5 515.26 Termination of #inanckl
responsibliity.

No license shall reman in effect
unless valid proof of fI&n.cial
responsibility is maint&$ned  w fiEa with
the Commission. Upon$ecei@ of &ice
of termination of such f4nancLl
responsibility, the CoWnissicm shalt
notify the concerned li+nsee by
certified U.S. mail or o@er m&hod
reasonably calculated tg provMe actpal
notice, at its last knowti address, ti
the Commission shall, witho- hes@g
or other proceeding, revoke the liaense
as of the termination d&e of t&e

ancial responsibility, unless the

ensee shall have sub&itted valid
replacement proof of fi4ancial
responsibility before stih terminrttion
date. Replacement financial
responsibility must be& an efEective
date no later than the t&rnination d&e
of the expiring financiaf respclIlsihility.

5 515.27 Proof of comphance.
(a) No common carrier may transport

cargo for the account of a shipper
known by the carrier to be an NVOCC
unless the carrier has determined that
the NVOCC has a tariff and financial
responsibility as required by sections 8
and 19 of the Act.

(b) A common carrier can obtain proof
of an NVOCC’s compliance with the
tariff and financial responsibility
requirements by:

(1) Reviewing a copy of the tariff rule
published by the NVOCC and in effect
under part 520 of this chapter;

(2) Consulting the Commission to
verify that the NVOCC has filed
evidence of its financial responsibility;
or

(3) Any other appropriate procedure,
provided that such procedure is set
forth in the carrier’s tariff.

(c) A common carrier that has
employed the procedure prescribed in
either paragraph (b)(l) or (b)(Z) of this
section shall be deemed to have met its
obligations under section lO(b)(ll) of
the Act, unless the common carrier
knew that such NVOCC was not in
comp&nLe with the tariff and financial
responsibility requirements.

(d) The Commission will publish at
its website, www.fmc.gov, a list of the
locations of all carrier and conference
tariffs, and a list of ocean transportation
intermediaries who have furnished the
Commission with evidence of financial
respoflsibility, current as of the last date
on wh$ch the list is updated. The
Comn$ssion  will update this list on a
periodic basis.

Appendix A to Subpart C of Part 515-
OceanTransportation  Intermediary
(OTI) Bond Form (Form 48) T
Form F&K-48-Federal Maritime
Commission

Ocean Transportation Intermediary (OTI)
Bond ($ectioi 19, Shipping Act of1984,  as
amended by the Ocean Shipping Reform Act
of 199&and the Coast Guard Authorization
Act qf $998) -, as Principal (hereinafter
called hrincipal),  and -, as Surety
[hereinafter called Surety) are held and
&nly bound unto the Ukted States of
America in the sum of %- for the payment
of whiah  sum we bind ourselves, our heirs,
executors, administrators, successors and
assigns, jointly and severally.

Whe@eas,  Principal operates as an OTI in
the waterborne foreign commerce of the
United States in accordance with the
Shippiqg Act of 1984, as amended by the
Ocean $hippmg  Reform Act of 1998 and the
Coast Guard Authorization Act of 1998
(“1984 Act”), 46 U.S.C. app 1702, and, if
necesswy, has a valid tariff published
pursuant to 46 CFR part 515 and 520. and
pursuant to section 19 of the 1984 Act, files
this bond with the Commission:

Now, Therefore, The condltlon of this z
obhgatlon 1s that the penalty amount of this
bond shall be available to pay any judgment
or any settlement made pursuant to a claim
under 46 CFR 515 23(b) for damages against
the Prmclpal arising from the Prmclpal’s
transportation  related activities  or order for
reparations Issued pursuant to section 11 of
the 1984 Act, 46 U.S C app. 1710, or any
penalty assessed agamst  the Principal
pursuant to section 13 of the 1984 Act, 46
USC. app 1712.

This bond shall inure to the benefit of any
and all nersons who have obtained a
Iudgmek  or a settlement made pursuant to
a claim under 46 CFR 515.23(b) for damages
against the Prmcipal arising i&m its -
transportation related activities or order of
reparation issued pursuant to section 11 of
the 1984 Act, and to the benefit of the
Federal Maritime Commission for any
penalty assessed against the Principal
pursuant to section 13 of the 1984 Act.
However, the bond shall not apply to
shipments of used household goods and
personal effects for the account of the
Department of Defense or the account of
federal civllian executive agencies shipping
under the International Household Goods
Program administered by the General
Services Administration.

The liability of the Surety shall not be
discharged by any payment or succession of
payments hereunder, unless and until such
payment or payments shall aggregate the
penalty of this bond, and in no event shall
the Surety’s total obligation  hereunder
exceed said penalty regardless of the number
of claims or claimants.

This bond is effective the _ day of -,
19-S and shall continue in effect until
discharged or terminated as herein provided.
The PrinciDal  or the Suretv mav at anv time
terminate {his bond by written notice-to the
Federal Maritime Commission at its office in
Washington, DC. Such termination shall
become effective thirty (30) days after receipt
of said notice by the Commlssion. The Surety
shall not be liable for any transportation
related activities of the Principal after the
expiration of the thirty (30) day period but
such termination shall not affect the liability
of the Principal and Surety for any event
occurring prior to the date when said
termination becomes effective.

The Surety consents to be sued directly in
respect of any bona fide claim owed by
Principal for damages, reparations or
penalties arising from the transportation-
related activities under the 1984 Act of
Principal in the event that such legal liability
has not been discharged by the Principal or
Surety within 10 davs after a claimant has
obtained a final judgment (after appeal, if
any) against the Principal from a United
States Federal or State Court of competent
iurisdictlon and has complied with the
procedures for collecting-on such a judgment
pursuant to 46 CFR 515.23(b),  the Federal
Marltime  Commission, or where all parties
and ckumants mutually consent, from a
forclgn court, or where such claimant has
become entltled to payment of a specified
\um hv vkrtue of a compromise settlement
.igrocment made with the Principal and/or
Surety pursuant to 46 CFR 515.23(b),
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purposes of complymg with the provxslons of
46 U S C app 1718 and the rules and

$cpi3
: E

whereby, upon payment  of the reed sum,
23the Surety is to be fully, irrevoc ly and

uncondltlonally discharged from all further
hablhty to such clhimant;  provided, however,
that Surety’s total obligation hereunder shall
not exceed the amount ut OTI bt forth m
46 CFR 515 21 or @he &ount pet group or
assoclatlon  of OTIS set forth m 46 CFR
515.21

The Insurer consents to be sued di&y?in
respect of any bona fide claim  owed I& g

Insured for damages,  reoarations or Ddnalties  f

The underwriting Surety wP1 promptly
notify the Director?, Bureau  of Tz@ffs,
Certification and Eicanslog, Federal Maritime
Commission, Wa&dngton,  DC 26573,  of any
claim(s)  against tl& bond.

Signed and seabd this _ day of -, 19

(Please type name of signer under each
signature.)

Individual Principal or Partner

Business Address

Individual Principl or Partner

Business Address

Individual Princi$d or Pprtner

Business Address

Trade Name, If A#y

Corporate Principl

State of Incorporafion

Trade Name, If Arry

Business Address

BY

Title
(Affix  Corporate Seal)

Corporate Surety

Business Address

Title
(Afix Corporate Seal)

Appendix 3 to dlubtpal  C ef part 515-
Ocean Trampo#tofitm  Int@+ediary
(On) Insurancb  Farm IFohS  671
Form FMC-67--Federal Maritime
Commission

Ocean Transport&ion In&rmedi@ry  (OTI)
Insurance Form Srnished as Ev!dence of
Financial ResponPibility  Under 46 U.S.C.
app. 1718

This is to certify, that the (N-e of
Insurance Compaqyl  , (h~in@r “Insurer”)
of (Home Office  &ldess of C$ any1 has
issued to (OTI or Group OP A.%J3~iation of
OTIS]  (hereinafter$alled  “ins&u’&” of
(Address of OTI cif Gmup or 4sDciation  of
OTIS]  a policy or policies  of inseance for

regulations;  as amended, of the Federal
Maritime  Commlsslon, which provide
compensation  for damages, reparations or
penalties arlsmg from the transportatlon-
related actlvltles  of Insured, and made
pursuant to the Shippmg Act of 1984, as
amended by the Ocean Shipping Reform Act
of 1998 and the Coast Guard Authorization
Act of 1998 (“1964 Act”).

Whereas, the Insured IS or may become an
OTI sublect  to the 1984 Act, 46 U.S.C. app
1701 et seq., and the rules and regulations of
the Federal Maritime Commission, or is or
may become a group or association of OTIS,
and desires to establish financial
responsibility in accordance with section 19
of the 1984 Act, files with the Commission
this Insurance Form as evidence of its
financial responsibility and evidence of a
financial rating for the Insurer of Class V or
higher under the Financial Size Categories of
A.M. Best & Company or equivalent from an
acceptable international rating organization
on such organization’s letterhead or
designated form, or, in the case of insurance
provided by Underwriters at Lloyd’s,
documentation verifying membership in
Lloyd’s, or, in the case of surplus lines
insurers, documentation verifying inclusion
on a current “white list” issued by the Non-
Admitted Insurers’ Information Office of the
National Association of Insurance
Commissioners.

Whereas, the Insurance is written to assure
comnliance bv the Insured with section 19 of
the i984  Act,*46  U.S.C. app. 1718, and the
rules and remlations  of the Federal Maritime
Commissionrelating to evidence of financial
responsibility for OTIS, this Insurance shall
be available to WV anv iudment obtained or
any settlement made $r&mt to claim under
46 CFR !? 515.23(b) for damaRes against  the
Insured -&sing  f&m the In&red’;
transportation-related activities under the
1984 Act, or order for reparations issued
pursuant to section 13 of the 1984 Act, 46
U.S.C. app. 1710. or any penalty assessed
against the Insured pursuant’to  section 13 of
the 1984 Act. 46 U.S.C. aDD. 1712: Drovided.
however, that Insurer’s obligation-fbr  a group
or association of OTIS shall extend onlv to
such damages, reparations or penalties-
described herein as are not covered bv
another insurance policy, guaranty oisurety
bond held by the OTI(s) against which a
claim or final  judgment has been brought and
that Insurer’s total obligation hereunder shall
not exceed the amount per OTI set forth in
46 CFR 515.21 or the amount per group or
association of OTIS set forth in 46 CFR 515.21
in aggregate.

Whereas, the Insurer certifies that it has
suffkcient and acceptable assets located in the
United States to cover all liabilities of
Insured herein described, this Insurance shall
inure to the benefit of any and all persons
who have a bono fide claim against the
Insured pursuant to 46 CFR 515.23(b) arising
horn its transportation-related activities
under the 1684 Act, or order of reDaration
issued pursuant to section 11 of t&e 1984 Act,
and to the benefit of the Federal Maritime
Commission for any penalty assessed against
the Insured pursuant to section 13 of the
1984 Act.

arlsmg from the canspcktation-relatid r:
actlvlties under the 1984 Act, of Ins-d in f
the event that such legal liability has Lot
been &charged by the Insured or Intirer
within 10 days after a claimant has o&aind f
a final Judgment (after appeal, if any)&g&st
the Insured from a United  States Fed&al  IX

z
I

State Court of competent jurisdiction&d has a
complied with the procedures for col&~ti~& $
on skh a judgmeni pursuant to 46 Cl& - e
515.23(b), the Federal Maritime ConuGssi~n, 4
or where all parties and claimants m&ml& g
consent, from a foreign court, or whe#a au& I
claimant has become entitled to payn#ent  af
a specified sum by virtue of a comprqnise

i

settlement agreement made with the @sued
5
;

and/or Insurer pursuant to 46 CFR 5X$.23(%),  f
whereby, upon payment of the agree4 sun& i
the Insurer is to be fully, irrevocably end
unconditionally discharged from all @r&c

g

aliabilitv to such claimant; provided, ewePer, b
that Insurer’s total obligatibn hereun&s&all  1
not exceed the amount per OTI set fo$th if
46 CFR 515.21 or the amount per gm ’ or

f

p fassociation of OTIS set forth in 46 CF
515.21.

The liabilitv of the insurer shall nd be
discharged by any payment or succe ‘ion of
payments hereunder, unless and unt sucht

E

payment or payments shall aggregate&e
;
:

penalty of the Insurance of the amou
member OTI set forth in 46 CFR 515.$

per r
1 ortie $

amount per group or association of O$% sit f
forth in 46 CFR 515.21, whichever c&es 4
first, regardless of the financial respoiisibirity [
or lack thereof, or the solvency or
bankruptcy, of Insured.

The insurance evidenced by this
undertaking shall be applicable only @I i
relation to incidents occurring on or #t@ tie i
effective date and before the date ter@na&n  E
of this undertakingbecomes eEectiv4  The
effective date of this undertaking  sha@ be

;

- day of -, x9-, and shall ca@tinqe 4
in effect until discharged Dr terminat&l  as f
herein orovided.  The Insured or the &surer t
may at-any time terminate the Insura&e &
filing a notice in writing with the Fe&al

g
5

Maritime Commission at its office in
Washington, DC. Such termination sl$ll 8
become effective thirty (30) days aftegrecapt $
of said notice by the Commission. Ths, 5
Insurer shall ndt be liable for any
transportation-related activities undee the
1984 Act of the Insured after the exDi&tloa

;

of the thirty (30) day period but s&h’
2
i

termination shall not affect the liabilh of-the $
Insured and Insurer for such activitiec
occufiing  prior to the date when said

”

termination becomes effective.
Insurer orlnsured  shall immediateb  niw ;

G
notice to the Federal Maritime Comr&&& ?
of all lawsuits filed, judgments rende&,  z@d f
payments made under the insurance

(Name of Agent) - domiciled int
lic$.
6

i

United States, with offices located in &he
s
e

United States, at is here&y 5
designated as the Insurer’s agent for s&&z
of process for the purposes of enforci$g the

g

Insurance certified to herein.
$
5

If more than one insurer joins in eqcut@g
this document, that action constitute.$  joint

2
f

and several liability on the part of thg
insurers.



I IW insurer  will )romptly ndify the
DIrector,  Bureau ofTariffs, Certifigatlon  and
bcensmg, Federal Maritime Comrtnsslon,
Washmgton,  DC 20873, of any cla&n(s)
agamst the Insurance.

SIgned and sealed this _ day of-, 19
-.

Signature of Official signing on behalf of
Insurer

Type Name and Titls  of signer
This Insurance Form has l&m filed with the
Federal Marltime  Commissian.

515-
ary

Form FMC-68-Federal  Maritime
Commission

Intermediary [OTI)
Reparations or Penal
Transportation-Relata  Acti*tiesU$der the
ShIpping Act of t984gas  amtided 9 the
Ocean Shipping Refoftn  Act Or lSB&and the
Coast Guard Authoriz%ttion &t ofl@

Act”), 46 U.S.C. app. @OS et&q.,3
rules and regulations Q the Fder&l
Commission (“PMC”)&r  k OF rnax b&come
a grou

1
or association of QTIa, an&d ’ ires

to esta lish its financid  raspo@bi$ in
accordance with sectQ119  of&he ff Act,

verifying membership id Llayd$o% iei the
case of surplus lines in*rers, &cur@

7
tation

verifyicg inclusion on r ument “w&t list”
issued by the Non-Adm-Tted Insurers”
Information Office oft
Association of Insuranc
undersigned Guarantor

specitied under the 1984’Act.
2. Now, Therefore, Thecondit(on of @is

obligation is that the pen@lty amglunt  of:this
Guaranty shall be availaMe to pay a$+
judgment obtained or an9 settlement mdde
pursuant to a claim unda@ 46 CF% 51&@(b)

r damages against the
m the Applicant’s tra

or order for rep#rationsismd
pursuant to section 11 of be 198& Act, 46
U.S.C. app. 1710, or any penalty wse*sed
against the Principal pur$bant  to sectfon-13
of the 1984 Act, 46 U.S.C.app.  1712.

3. The undersigned Gusantor hereby
guarantees to be sued directly in respect of

any bono fide claim owed by Applicant for
damages, reparations  or penaltIes arlsmg
from Apphcant’s transportation-related
actlvltles  under the 1984 Act, m the event
that such legal habihty has not been
discharged  by the Apphcant withm 10 davs
after any such claimant has obtained a f&l
judgment (after appeal, if any) against the
Applicant from a United States Federal or
State Court of competent jurisdiction  and has
complied with the procedures for collectmg
on such a judgment pursuant to 46 CFR
535.23(b),.the-FMC,  br where all parties and
claimants mutually consent, from a foreign
court, or where such claimant has become
entitled to payment of a specified sum by
virtue of a compromise settlement agreement
made with the Applicant and/or Guarantor
pursuant to 46 CFR.515.23(b),  whereby, upon
payment of the agreed sum, the Guarantor is
to be fully. irrevocably and unconditionally
discharged born all further liability to such
claimant. In the case of a guaranty covering
the liability of a group or association of OTIS,
Guarantor’s obligation extends only to such
dainages, reparations or penalties described
herein as are not covered by another
ingurance  policy, guaranty or surety bond
held by the On(s) against which a claim or
final  judgment has been brought.

4. The Guarantor’s liability under this
Guaranty in respect to any claimant shall not
exaeed the amount of the guaranty; and the

“7
egate amount of the Guarantor’s liability

un er this Guaranty shall not exceed the
ameunt per OTI set forth in 46 CFR 515.21
or the amount per group or association of
OTIS set forth in 46 CFR 515.21 in aggregate.

5. The Guarantor’s liability under this
Guaranty shall attach only in respect of such
activities giving rise to a cause of action
agatist  the Applicant, in respect of any of its
transportation-related activities under the
1984 Act, occurring after the Guaranty has
became effective, and before the expiration
date of this Guaranty, which shall be the date
30 days after the date of receipt by FMC of
notiee in writing that either Applicant or the
Guarantor  has elected to terminate this
Guanty. The Guarantor and/or Qphcant
specifically agree to file such writfen notice
of cancellation.

6. Guarantor shall not be liable for
payments of any of the damages, reparations
or pqalties hereinbefore described which
arise as the result of any transportation-
related activities of Applicant after the
cancellation of the Guaranty, as herein
provided, but such cancellation shall not
affect the liability of the Guarantor for the
payment of any such damages, reparations or
penalties prior to the date such cancellation
becomes effective.

7. Guarantor shall pay, sublect  up to a hnnt
of the,amount  per OTI set forth in 46 CFR
515.21, directly to a claimant any sum or
sums which Guarantor, in good faith,
determines that the Applicant has failed to
pay and would be held legally liable by
reason of Applicant’s transportation-related
activities, or its legal responsibilities under
the 1984 Act and the rules and regulations
of the FMC, made by Applicant while tins
agreement is in effect, regardless of the
financial responsibility or lack thereof, or the
solvency or bankruptcy, of Applicant.

8. A plicant or Guarantor shall
imme6”lately give written notice to the FMC

of all lawsults  flied,  judgments render&, and
payments made under the Guaranty

9. Apphcant and Guarantor agree to &and%e
the processing and ad@cation of clai&s  by
clalmants under the Guaranty establisbd
herem in the United States, unless by &U&K@
consent of all parties and claimants an&her
country IS agreed upon. Guarantor agr& to
appomt  an agent for service of process i41 thhs
United States.

10 Tins Guaranty shall be governed l+y the
laws in the State of __ to the extent n&t
mconsistent  with the rules and regulatiens of
the FMC.

11. This Guaranty is effective the _ d@y of
-. 19 _* 12:01 a.m.. standard time at&e
address of the Guarantor as stated hereid and
shall continue in force until terminated 4s
herein provided.

12. The Guarantor hereby designates e& the
Guarantor’s legal agent for service of pro&ess
domiciled in the United States-* w&h
oft%zes located m the United States at
for the purposes of enforcing the Gua&x’
described herein.

[Place and Date of Execution)

(Type Name of Guarantor)

(Type Address of Guarantor)
BY-
(Signature and Title)

Appendix D to Subpart C of Part 51%
Ocean Transportation Intermediary
(OTI) Group Bond Form [FMC-SS]
Form FMC-69-Federal  Maritime
Commission

Ocean Transportation Intermediary [OTI)
Group Supplemental Coverage Bond Form
(Section 19, Shipping Act of 1964, as
amended by the Ocean Shipping Reform &t
of 1998 and the Coast Guard Authorizations
Act of 1998)

as Principal (hereinafter called
Principal), and -, as Surety (hereinaftk
called Surety) are held and firmly bound
unto the United States of America in the sm
OfS- for the payment of which sum we
bind ourselves, our heirs, executors,
administrators, successors and assigns,
jointly and severally.

Whereas, (Principal) - operates as a
group or association of OTIS in the
waterborne foreign commerce of the United
States and pursuant to section 19 of the
Shipping Act of 1984, as amended by the
Ocean Shipping Reform Act of 1998 and the.
Coast Guard Authorization Act of 1998
(“1984 Act”), files this bond with the Feded
Maritime Commission;

Now, Therefore, the conditions of this
obligation are that the penalty amount of thig
bond shall be available to pay any judgment
obtained or any settlement made pursuant to
a claim under 46 CFR 515.23(b) against the
OTIS enumerated in Appendix A of this bon&
for damages arising from any or all of the
Identified OTIS’ transportation-related
activities under the 1984 Act, 46 U.S.C. app.
1701 et seq., or order for reparations issued
pursuant to section 11 of the 1984 Act, 46
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U S C app 1710 or any penalty asiessed
pursuant to section 13 of the 1984 Act, 46
U S C app 1712 that are not covered by the
ldentlfled  OTIS’ md$vvidual  insurance
pohcy(les), guarantytIes)  or surety bond(s)

This bond shall inure to the benefit of any
and all persons who have obtamed a
judgment or made a settlement punsuant  to
a claim under 46 CFR 515 23(b) fop damages
against any or all of the OTIS identified m
appendix A not covered by said OTIS’
msurance  policy(ie&  guaranty(ies)  or surety
bond(s) arlsmg  front: said (STls’
transportation-related actlvltles  under the
1984 Act. or order Lr reparation  &sued
pursuant to section 11 of the 1984 Act, and
to the benefit of the Federal Maritime
Comnusslon  for any penalty asses$ed against
said OTIS pursuant to section 13 of the 1964
Act. However, the bond shall net apply to
shipments of used household goods and
personal effects for the account of ihe
Department of Deftise  or the account  of
federal civilian exedutlve  agenciesshipping
under the International Household Goods
Program administezed  by the General
Services Administfetion.

The Surety consmts to be sued (directly in
respect of any bona@e claim owed by any
or all of the OTIS identified in Apsendix  A
for damages, repar@ions or penalttes  arising
from the transport@on-related  ackvities
under the 1984 Actaf the OTIS in rhe event
that such legal liabiiity has not been
discharged  by the Ql?s or Surely fvithin 10
days after a claimaat has obtained a final
Judgment (after appeal,  if any) a&nst the
OTIS from a United-States Federal or State
Court of comp&entSjurisdiction  and has
complied with the procedrves  br Eollecting
on such a judgment pursuant to 41 CFK
515.23(b). the Fed&al Maritime CBmmlssion,
or where all parties-and clrimantsmutually
consent, from a foreign court, or where such
claimant has become entitled tg piryment of
a specified sum by tritiue of a c&promise
settlement agreemeht  made wi& &e OTIS
and/or Surety pureant to 46 CFR:515.23(b),
whereby, upon payment  ofthe awed sum,
the Surety is to be klly. irtevo&$y  and
unconditionally d&charged from all further
liability to such claimant.

The liability of the Surety shell not be
discharged by any payment or su@ession  of
payments hereunder, unless and gntil such
payment or paymelts  shakl aggre@te the
penalty of this bon& and in no-e@nt  shall
the Surety’s total c&ligation  here\plder
exceed the amountper member C@I set forth
in 46 CFR 515.21 identified in Appendix A,
or the amount per oup of association of
OTIS set forth in 48-CFR 595.21, Bgardless
of the number of @Is, cl&ms er Claimants.

This bond is eff&&ive  the _ day of -,
19-, and shall co@inue in ef&ct:until
discharged or tenr&ated as he&n provided.
The Principal or thk Surety may at any time
termmate this bond by written nc#ice to the
Federal Maritime &mmikon at its office in
Washington, DC. Sllch termination shall
become effective t&ty (Sk?) days after receipt
of said notice by tke Commission, The Surety
shall not be liable br any transpatation-
related activities d the 0%~ i&n@ed in
Appendix A as coared by the Principal after
the expiration of the thirty (30) ddy period,

but such termlnatlon  shall not affect the
liablhty  of the Pnnclpal  and Surety for any
transportation-related  activity  occurring prior
to the date when said termmatlon  becomes
effective

The Prmclpal  or financial responsibdlty
provider wi!l promptly  notify  the
underwriting Surety and the Director,  Bureau
of Tariffs, Certkation  and Licensing,
Federal Maritime  Commlsslon,  Washmgton,
DC 20573, of any additions, deletions or
changes to the OTIS enumerated in Appendix
A. In the event of additions  to appendix A,
coverage will be effective upon receipt of
such notice, m writing, by the Commission
at its office m Washington, DC. In the event
of deletions to Appendix A, termination of
coverage for such OTI(s) shall become
effective thirty  (30) days after receipt of
written notice by the Commlsslon.  Neither
the Principal nor the Surety shall be liable for
any transportation-related  activltles  of the
OTI(s) deleted from Appendix A after the
expiration of the thirty (30) day period, but
such termination shall not affect the liability
of the Principal and Surety for any
transportation-related activity of said OTI(s)
occurring prior to the date when said
tennmatlon becomes effective

The underwriting Surety will promptly
notify  the Director, Bureau of Tanffs,
certification  and Licensing, Federal Maritime
Commlssion,  Washington, DC 20573, of any
claim(s)  against this bond

Signed  and sealed this -day of -, 19 _,
(Please type name of signer under each
signature)

hdlvidual  Principal or Partner

Business Address

Individual Frmclpal or Partner

Business Address

Individual Principal or Partner

Busmess Address

Trade Name, if Any

Corporate Principal

Place of Incorporation

Trade Name, If Any

Busmess  Address (Affix Corporate Seal)

BY

Title

Principal’s Agent for Service of Process
(Required if Principal is not a U.S.
Corporation)

Agent’s Address

Corporate Surety

Busmess Address (Affix Corporate Seal)

By

Title

Subpart D-Duties and
Responsibilities of Ocean
Transportation Intermediaries; Re@ortt
to Commission

9 515.31 General duties.
(a) License; name and number. Each

licensee shall carry on its business &mly
under the name m which its license is
issued and only under its license
number as assigned by the Commispion,
Wherever the licensee’s name appe&s
OI? shipping documents, its Commiesioe
license number shall also be includjed.

(b) Statmnery  and billing forms;
notice of shipper affiliation. (I) The
name and license number of each
licensee shall be permanently impdnteQ
on the licensee’s office stationery Jd
billing forms. The Commission ma$
temporarily waive this requirement for
good cause shown if the licensee tibber
stamps or types its name and
Commission license number on all
papers and invoices concerned wi& any
ocean transportation intermediary
forwarding transaction.

(2) When a licensee is a shipper or
seller of goods in international
commerce or affiliated with such a
entity, the licensee shall have the Bption
Of:

(i) Identifying itself as such and&r,
where applicable, listing its affiliaqs on
its office stationery and billing foms, ar

(ii) Including the following notide on
such items:

This  company IS a shipper or seller af
goods in mtemational commerce or IS
affihoted with such an entity. Upon re@est,
a geneml statement of Its business octiPities
and those of its affiliates, along with a
wrItten  hst of the names of such affiliaies,
will be provided.

(c) Use of license by others;
prohibition. No licensee shall permit its
license or name to be used by any
person who is not a bonafide  inditiduttl
employee of the licensee.
Unincorporated branch offices of he
licensee may use the license num&r
and name of the licensee if such b&m&
offices:

(1) Have been reported to the
Commission in writing; and

(2) Are covered by increased fin+ncial
responsibility in accordance with
5 515.21(a)(5).

(d) Arrangements with ocean
transportation  intermediaries  whose. . _
licenses have been revoked. Unless prior i
written approval from the Commi*ion r’
has been obtained, no licensee shdl, 1
directly or indirectly: t
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(1) Agree to perform ocean
transportation intermediary se&ices on
shipments as an associate,
correspondent, off&er, employee, agent.
or sub-agent of any person whose
license has been revokecl or suspended
pursuant to 5 515.26;

(2) Assist in the furtherance of any
ocean transportatien intorrnediary
business of such person;

(3) Share forwar$ing  fees or &eight
corn ensation wit& any such p&on; or

(4PPermit any s&h penon, &ectly OI
indirectly, to parti@prte, t.hrou@~
ownership or othetise, in the (kontrol
or direction of the ocean tranlp&tation
intermediary busimss oftie lic&rsee.

(e) Arrangement4 wBh  unauthorized
persons. No licens& aha& en&into an
agreement or other-nrrang@ment
(excluding sales a&ncy wan&a ents
not prohibited by 1+&w or &is pe!f) with
an unlicensed pers&n  that besows any
fee, compensation,pr  o&r bm ’ t upon
the unlicensed per n. W&en a censee

5
P

is employed to per rm ocean
transportation inter@mdiazy  ser@ces by
the agent of the per$on re or&le for
paying for such se&ices, zle &%nsee
shall also transmit a copy of its &voice
for services render* to the person
pa
i

ing those chart@.
f) False or fraudqlent abums,  false

information. No limnsee &balk ptepare
or file or assist in tl& preparaQo*  or
filing of any claim, Lfffdaullt,  l&r of
indemnity, or other:paperor cko+rnent
concerning an aceaD tmngort&.#m
intermediary transs+tion whioh #t has
reason to believe is $alse cz frauc$rlent,
nor shall any such l$censesi  knor+ingly
impart to a principr$, shipper, cfrjmrnon
carrier or other pemn. false irfff@nation
relative to any aced tmnsportfitimr
intermediary transa@ion.

(g) Information p&v&led to the
principal or shippeG  No licenvhall
withhold any infor@ation ooneer@ing  an
ocean transportation tiewed&rj
transaction from its principal a
shipper, and each lieenreashall +mply
with the laws of the U&tea Stat* and
shall exercise due dbigenq to as+re
that all information )rovi&sd te i*
principal or shipper~or proPid& #I any
export declaration, I$11 of l&irqg,
affidavit, or other d*urnent W&&I the
licensee executes in Connectiorl with a
shi ment is accurate.

(8) EROB and om&siwwof  the
or shipper..A  ticaasee VI&O has

to believe th$ its pr$ncipq or
not, witi reap& to a

shipment to be ham&d by much
licensee, complied &h the laws gf the
United States, or ha@nade my Br#or  or
misrepresentation i& or on$ssi&n&om,
any export declaratiah, billaf la&g,
affidavit, or other paper w&h fha

prmclpal or shipper executes in
connectron with such shrpment,  shall
advise Its principal or shipper promptly
of the suspected noncompliance, error,
misrepresentation or omissron, and
shall decline to participate in any
transaction involving such document
until the matter is properly and lawfully
resolved.

(i) Response to requests of
Commrssion.  Upon the request of any
authorized representative of the
Commission, a licensee shall make
available promptly for inspection or
reproduction all records and books of
account in connection with its ocean
transportation intermediary business,
and shall respond promptly to any
lawful inquiries by such representative.

(j) Express written authority. No
licensee shall endorse or negotiate any
d&t, check, or warrant drawn to the
order of its principal or shipper without
the express written authority of such
principal or shipper.

(k) Invoices; documents available
upon request. Upon the request of its
prfncipal(s) or shipper(s), each licensee
shall provide a complete breakout of its
chru-ges and a true copy of any
underlying document or bill of charges
pertaining to the licensee’s invoice. The
following notice shall appear on each
invoice to a principal or shipper:

Upon request, we shall provide a detailed
breakout of the components of all charges
assessed and a true copy of each pertinent
doament relating to these charges.

(1) Accounting to principal or shipper.
Each licensee shall account to its
principal(s) or shipper(s) for
overpayments, adjustments of charges,
rectzlctions in rates, insurance’refunds,
insurance monies received for claims,
proceeds of C.O.D. shipments, drafts,
letters of credit, and any other sums due
such principal(s) or shipper(s).

5 5t5.32 Records required to be kept.
Each licensee shall maintain in an

orderly and systematic manner, and
kee current and correct, all records and
bocls of account in connection with its
ocean transportation intermediary
business. These records must be kept in
the United States in such manner as to
enable authorized Commission
personnel to readily determine the
licensee’s cash position, accounts
receivable and accounts payable. The
licensee must maintain the following
records for a period of five years:

(a) General financial data. A current
running account of all receipts and
disbr.trsements, accounts receivable and
payable, and daily cash balances,
supported by appropriate books of
account, bank deposit slips, canceled

checks, and monthly reconciliation of
bank statements.

(?I) Types of services  by shrpment.  A
separate file shall be mamtained for
each shipment. Each file shall in&&e a
copy of each document prepared,
processed, or obtamed by the licensee,
including each invoice for any servige
arranged by the licensee and performed
by others, with respect to such
shipment.

(c) Receipts and disbursements by
shipment. A record of all sums received
and/or disbursed by the licensee for
services rendered and out-of-pocket
expenses advanced in connection w&h
each shipment, including specific d&es
and amounts.

(d) Special contracts. A true copy, or
if oral, a true and complete
memorandum, of every special
arrangement or contract between a
licensed freight forwarder and a
principal, or modification or
cancellation thereof. Bona fide shippers
shall also have access to such records
upon reasonable request.

5 515.33 Regulated Persons Index.
The Regulated Persons Index is a

database containing the names,
addresses, phone/fax numbers and
bonding information, where applicahife,
of Commission-regulated entities. Thr?,
database may be purchased for $84 by
contacting Bureau of Tariffs,
Certification and Licensing, Federal
Maritime Commission, Washington, @C
20573. Contact information is listed on
the Commission’s website at
www.fmc.gov.

Subpart E-Freight Forwarding Fm
and Compensation

§ 515.41 Fotwarder and principal; fees.
(a) Compensation or fee sharing. Ni

licensed freight forwarder shall share,
directly or indirectly, any compensat&n
or freight forwarding fee with a shipmr,
consignee, seller, or purchaser, or an
agent, affiliate, or employee thereof; r+r
with any person advancing the purchise
price of the property or guaranteeing
payment therefor; nor with any persoR
having a beneficial interest in the
shi ment.

8) Receipt for cargo. Each receipt fti
cargo issued by a licensed freight
forwarder shall be clearly identified a$
“Receipt for Cargo” and be readily
distinguishable from a bill of lading.

(c) Special contracts. To the extent
that special arrangements or contracts
are entered into by a licensed freight
forwarder, the forwarder shall not den&
equal terms to other shippers similarl$
situated.

(d) Reduced forwarding fees. No
licensed freight forwarder shall render,
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or offer to rend@,  any kei&gbt  iforwarding
service free of c&qe  & at 4 $duced fee

le) In-pju&~u . .
freight fo@i$&#  a
employee+o~~m
of its pri&i@l4
rendered $o&kl

h

maintdn
facili&
8pip~f
powers (
the lioim
exer&ec
pOC!t?&$U
mana&x
betw&n

(2)mx

provi&?es
compw
be p&l 4
behalf@
pti$?
prescrft
Sf3CtiOl$
disclO&
protide
secthis’
entitU&
unles&t
incorr& ’

p a¶1 =

ie&t,  :

retain such certification for a period of
five (5)years.

(c) Form of certification. Where a
Licensed freight forwarder is entitled to
compensation, the forwarder shall
Provide the common carrier with a

atspace;aad : .~

s th& a reaso&able  k&t.
Electroniti &xtti

i- z
Mtetibanee-:

(g) Duplicative compensation. A
common carrier shall not pay
compensation for the services descgb
in paragraph (c) of this sectionmoq
than once on the same shipment.

(h) Non-vessel-operating~comn@a
carriers; compensation. (1) A &g&e
operating as $ NVOCC and a &eij&
forwarder, or a person related &g&e,
may collect compensation wb+&
only when, the following certi&&n
made together with the certifi&@&
required under paragraph (c)  c@#i~  t
section: 7 c


